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BUILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE Capl 


CRESCENT 


SYNTHOL 
WIRES AND CABLES 


FOR LONG SERVICE 
UNDER DIFFICULT CONDITIONS 


SERVICE ENTRANCE CABLE 


SYNTHOL TYPE SN 
SMALL DIAMETER BUILDING WIRE 
is inherently moisture resistant, flame retarding, oil, chemical and 


sun proof. It has the smallest outside diameter for a given 
copper size, permitting more conductors in a given size conduit, 


is easy to fish, clean-stripping, SAFE and PERMANENT. 


SYNTHOL Machine Tool and Control 
WIRES AND CABLES 


The desirable characteristics of SYNTHOL insulation mentioned 
above are available in a wide range of sizes and number of 
conductors in permanently brilliant colors which are completely 


oil proof. 


CRESCENT INSULATED WIRE & CABLE CO. 


CRESCENT 


WIRE and CABLE 


Factory: TRENTON, N. J. — Stocks in Principal Cities 


MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABL 
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Barber Burners Do Their Wartime Duty 


On hundreds of thousands of gas-burning appliances of all types, now in 
operation, Barber Burners are today effecting substantial fuel savings, and 
assuring continuous satisfactory service. Under wartime stringencies, fuel 
conservation is doubly important, and new appliances and replacement 
parts are difficult, if not impossible, to obtain. This brings home, with 
special emphasis, the advantage of having gas appliances which you use, 
make, sell, or sponsor, equipped with Barber Burners. 

Barber is now chiefly engaged on essential parts and products for our 
combat forces. For whatever purposes Government restrictions permit the 
sale of our regular products, we are continuing to supply them. With the 
restoration of normal conditions, Barber will, as always, be well equipped 
to furnish its customary service to the trade on high quality Burners and 
Regulators. 

We are gas burner specialists, and offer you our engineering and plant facilities for the 
development and manufacture of burger units for your specific purposes. Write for Catalog 


illustrating and listing many types of burners for Appliances, Gas Burners for Furnaces 
and Boilers, Regulators, etc. 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


3ARBER BURNERS 
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A RECENT speaker at a utility meeting made 
a rather interesting point to the effect 
that there has been perhaps more appeasement 
than honesty in utility regulation during the 
past few years. He was referring to the fact 
that, notwithstanding generally increasing 
wages, taxes, and prices of almost every other 
commodity, utility rates have not only been 
stable for the duration but have actually gone 
down in many instances. The observation was 
made in connection with the inability of some 
of the smaller utilities to continue indefinitely 
to make such sacrifices in order to ‘‘appease” 
unreasonable regulatory demands. 


PERHAPS it is true that the “turn-the-other- 
cheek” policy which many utilities have fol- 
lowed for some time before World War II 
broke out is responsible for rising public in- 
tolerance towards the mere suggestion of a 
utility rate increase. The same people who go 
out and stand in line on the streets with their 
pockets bulging with money, trying to break 
down store doors in order to pay two or three 
times as much as they paid for a bottle of 
liquor before the war—the same persons would 
think that the world was coming to an end if 
they were asked to pay one penny more for a 





FERGUS J. MCDIARMID 
American business can export everything but 


credit for its own foreign customers. 
(SEE Pace 597) 
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CARL I. WHEAT 


The time is ripe for a fresh approach in regu- 
lation. 


(SEE Pace 617) 


local telephone call than the same five cents 
they have been paying. 


Ir regulatory authorities themselves would 
guarantee a fairly stable dollar, maybe this 
continued “freeze” on utility rates would be 
reason enough. Maybe what this nation needs 
more than anything else is a good 5-cent nickel. 
It goes without saying, of course, that until 
utilities are in a position to make a convincing 
showing that the steady rate reduction curve 
of the last decade has finally scraped economic 
bottom, they can scarcely expect regulatory 
authorities to take judicial notice of that de- 
velopment. 


In the years ahead the utilities, thanks to 
recent decisions of the U. S. Supreme Court 
which seem to assure more autonomy for the 
state commissions, may be in a position to call 
for a showdown and make out such a case on 
the basis of indisputable economic merit. Prob- 
ably the best way to go about this would be 
by way of some fresh approach, disregarding 
the old formulas and complex theories which 
have proved so confusing and unsatisfactory. 


OF course, such a fresh approach must em- 
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another Riley Central Station Installation 
exceeds guaranteed Performance 
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Actual efficiency of Riley 
Units at Venice Station exceeds 
guaranteed efficiency by 2.1 
points. 


Actual Results 
Lbs. of steam per hr. 373,870 


























































































































































































Heat Losses 
Moisture in Fuel 1.0 
Hydrogen 3.8 
Moisture in Air 1 
Dry Chimney Gas 4.2 
Combustible 7 
Radiation & Unaccounted for 1.7 
Actual Efficiency 88.5% 

Be Guaranteed Efficiency 86.4% 
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brace a fair, sporting proposition—one which 
will work both ways. The consuming public 
must receive its benefits in cases where such 
benefits are warranted, as well as give the 
utility its just deserts where the investor is in 
line for a little better treatment than he has 
been getting. 


Ir is with the thought of stimulating dis- 
cussion along this line that we present the sec- 
ond instalment of Cart I. WuHeat’s 2-part 
serial on the direct approach to fair return 
(beginning page 617). The author, a prominent 
regulatory attorney of San Francisco and 
Washington, D. C., was introduced in our pre- 
ceding issue. , 


¥ 


Jezeus J. McDiarmip, business writer and 
security analyst of Fort Wayne, Indiana, 
appears as a double feature in this issue, but 
the same underlying thought is contained in 
both of his contributions. The opening article 
on foreign investments in utilities after the war 
stresses the hazard of sending American dol- 
lars abroad unless we are prepared to send 
American soldiers after them to collect. Be- 
cause it deals with the postwar outlook, his rea- 
soning in this article is necessarily a priori, but 
for a discussion a posteriori of what can hap- 
pen to American dollars invested in good faith 
at the mercy of a foreign political adminis- 
tration, we can turn to page 625 in the “Out of 
the Mail Bag” department and read Mr. Mc- 
DIARMID’s reply to a communication from the 
Prime Minister of Quebec, the Right Honor- 
able Adélard Godbout, which: was published in 
our issue of April 27th, and which criticized 
an earlier article by Mr. McD1armip on the 
threatened expropriation of private utilities in 
the old French-Canadian Province. 





HERBERT COREY 


Next winter's outlook for the coal situation is 
pretty black 


(SEE Pace 608) 
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WE seem to be getting the same story from 
elsewhere these days, even from our good 
neighbors south of the Rio Grande. What hap- 
pened to British and American petroleum ip- 
vestment in Mexico is pretty well known by 
now. American utility interests in the Republic 
of Colombia are not quite so sure exactly what 
has happened to their investment in the light 
of recent government expropriation. 


Now comes word that the volatile Argentine 
government has ordered the expropriation of 
the British-owned Compania Primitiva de Gas, 
which has been supplying the capital city with 
coal and gas since 1854, the year the British 
Charge of the Light Brigade chased the Rus- 
sians out of the plains before Sevastopol, a 
performance more recently repeated by the 
Russians themselves with the Nazis in the de- 
fensive position. One wonders whether in that 
year of waxing British imperialism, when 
British interests threw open the service of their 
utility for the benefit of the public of Buenos 
Aires, if the British ever realized the day would 
come when a local government would politely 
kick the British out and hand them, in the 
form of a promissory note, what the local gov- 
ernment might be pleased to pay the British 
owners, if anything. The reported expropria- 
tion decree of the Argentine government speci- 
fied a payment in pesos at the exchange rate 
of $1,126,676 American, an amount which com- 
pany officials indicated was far below what 
they considered acceptable. 


¥ 


N”™” that the warm spring days are upon 

us, we can read with less immediate dis- 
comfort the article by our Washington cor- 
respondent, Herpert Corey (beginning page 
608), on the anticipated coal shortage next 
winter. When Mr. Corey first sent in this 
manuscript the coal outlook was.pretty black, 
with no pun intended. Shortly after we re- 
ceived it, however, one of those kaleidoscopic 
changes so typical of Washington occurred 
and Federal officials began to speak more 
cheerfully about the coal outlook, even ven- 
turing some assurance that there would be no 
rationing next winter. 


FEELING that Mr. Corey might himself be a 
little more optimistic, we politely inquired if 
he wanted to make any changes. But in the 
brief space of. an exchange in the mails, the 
outlook changed again and now the coal pros- 
pects are blacker than ever. We hope against 
hope by the time these lines appear in print 
maybe something better will have turned up. 
There is certainly never a dull moment being 
an editor these days. 


THE next number of this magazine will be 
out May 25th. 


A, Cclittien 
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This office ‘““machine-tool”’ 


can help take 


© Whether you’re short-handed in the plant or 
in the office, the Remington Rand Alphabetical 
Tabulator can help nullify your manpower losses 
in either place. Its speed of operation puts vital 
reports on your desk hours, even days, earlier... 
gives you fresh facts, so that you can make “snap” 
decisions which are also sound decisions. It con- 
serves man-hours...in the plant, because it un- 
covers production bottlenecks ...in the office, 
because it helps compensate for the hands and 
brains which have gone to war. 


The Alphabetical Tabulator provides the greatest 
capacity ever delivered by any punched-card ac- 
counting machine: the exclusive ability to pro- 
duce a report one hundred columns wide, with 
complete descriptions of every item, at the rate 
of one hundred lines a minute—and the exclu- 
sive ability to print every total, whether credit or 
debit, directly and automatically at the foot of 
every column. 


These exclusive features are on the job today for 
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up the slack 


hundreds of war plants and -essential. civilian 
businesses, coast to coast... producing fast, auto- 
matic, readable reports of Labor Distribution, Job 
Costs, Inventory, Payroll, Material Control, Gen- 
eral Ledgers, Trial Balances, and a score of others. 


Actually, no words are powerful enough to tell 
you all you should know abeut this greatest of 
all Tabulators. Only the machine itself can speak 
with final authority. We urge you to see it in 
action at the earliest possible moment. Any 
Remington Rand office will gladly arrange a dem- 
onstration. Call the one near you, today. 


SPECIAL SERVICES to give you maximum value 
from your Remington Rand Tabulating Machines: 
a salaried staff of Systems Service Operators, to make 
the installation smoothly and to explore added ways 
you can use the machines profitably ... Maintenance 
Service, available 24 hours a day... Commercial 
Research Service, the cumulative experience of hun- 
dreds of users, on record and instantly available. 
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One 300,000 Ib. per hour Foster Wheeler Boiler ot 
- an Eastern Central Station, operating at 1350 psi 
act at 960° F. Soot Blowers operate from the saturated 
drum at 1350 Ib. through an automatic pressure 
| control supply valve which varies the pressure up to 
fe full boiler pressure as desired. Soot blower heads 
‘ are power driven VULcomatic Model E-! (page 7). 
controlled from remote pane!. Unit No. | is duplex 
ry full automatic retractable element effectively clean- 
ing not only the tlag s¢reen and superheater but the 
1 side walls and roof. The Soot Blower blowing pres- 
af : Control Panel sure may be controlled from the panel. 
The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“An economist is a man who wears a Phi Beta Kappa 
key on one end of his watch chain and no watch on the 
other.” 


¥ 


“Tt is time to end a system of taxation in which five gov- 
ernmental tax experts can compute an income tax return 
with identical figures and get five different answers.” 


“In the future, and under all circumstances, we must 
look out for the safety of the America we love, and the 
American way of life we cherish, under the Bill of 
Rights.” 

e 
“The people of our country have a great investment in 


the remarkable record of TVA. There has never been a 
proven charge that one cent has been embezzled from its 


funds. Its record has been workable and practical and any 
change at this time would be tremendously harmful.” 


* 


“Tf we are to sell the ‘four freedoms’ all over the world, 
we must demonstrate their vitality and their verity here on 
the home front. If we are to sell the world on the virtues 
of a republic in a democracy, then we must make certain 
that our government functions as a republic in a democ- 
racy.” 


» 


“If there ever were a time and a place and an occasion 
when the people of America should be heard for them- 
selves, it is now. They should assist themselves by assert- 
ing themselves now, or forever hereafter, as serfs and 
slaves to a centralized, regimented, and totalitarian gov- 
ernment, they should hold their peace.” 


¥ 


“Congress has recently demonstrated a fixed purpose 
to reéstablish constitutional government and maintain the 
traditions of competitive enterprise in the postwar era. 
The common ground of agreement between all elements 
of our national economy is broad and firm. If men of 
good will but meet within those areas of agreement, and 
there work out details of application, the nation may look 
forward confidently to a period of solid reconstruction 
and prosperity.” 


12 
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Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
roughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern warfare. 


New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U. S. Government and other enter- 
prises whose needs are approved 
by the War Production Board. 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES e NATIONWIDE MAINTENANCE SERVICE ¢ BUSINESS MACHINE SUPPLIES 
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Uncle Sam’s billion-dollar payday calls for global strategy. 
For over ten million men must be paid . . . on the spot, which 
might be Alaska or Australia, Iceland or India, South America 
or China. . . in cash they can spend, which means dollars and 
dinari, pounds and pesos, rupees and rubles. 


Each man’s pay is a complicated calculation that considers 
rank. . . allowance for subsistence. . . allotments for depend- 
ents . . . extra pay for specialist’s ratings, overseas service, 
distinguished service awards and qualification in the use of 
arms. . . deductions for insurance premiums, War Bonds and 
special items. 

Plainly, Uncle Sam’s billion-dollar payday involves one of 
the greatest figuring and record-keeping jobs of all time, 
impossible to perform without accounting machines. In the 
armed services and in government offices, thousands of fast, 
accurate Burroughs adding, calculating and accounting 
machines are playing an outstanding part in this war work so 
vital to our fighters and to their families at home. 


BURROUGHS ADDING MACHINE CO. e DETROIT 32, MICHIGAN 


Burroughs 





REMARKABLE REMARKS—( Continued) 


GEOFFREY CROWTHER 
British economist. 
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Author. 
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General secretary, Communist 
party. 
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President, United States Chamber 
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U. S. Senator from Vermont. 


BEARDSLEY RUML 
Chairman, Federal Reserve Bank 
of New York. 


Excerpt from a platform for war 
and peace, Progressive Farmer. 
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“Though it would be an advantage to know what we are 
fighting for, it is enough to know what we are fighting 
against.” 


» 


“Despite the reluctance of the great powers to yield 
their ancient sovereignties in the interest of world unity 
the signs are plain enough that as science and technology ~ 
sweep on, unification proceeds rapidly. . . . Clearly, we 
have in science a worid-unifying force that should be 
systematically and rationally applied.” 


¥ 


“They [liberal critics of industry] place themselves 
outside the sphere where real decisions are made and 
policies are really worked out; they become scolders from 
the side lines. .. . Liberals have not yet begun to approach 
these questions in a practical, responsible fashion as men 
who have to assume the responsibility for the outcome.” 


© 
“T feel that they [the people] should be informed that, 
if our tax system is allowed to remain at its present and 
recent confiscatory levels, American economy as we know 
it is doomed. Many existing enterprises would be slated 
for extinction and, more important, the birth and growth 


of new businesses would become more and more diffi- 
cult.” 


> 


“Government by regulation, which started its upward 
swing in the early thirties, has almost reached the ulti- 
mate during this war. If Americans were regulated to 
any greater extent than they are now, a state of vassalage 
would be realized. The situation is intolerable and cannot 
continue after the end of hostilities if America is to en- 
dure as a country governed by the people.” ~ 


> 


“Business wants a fiscal program that will help it create 
good products, good jobs, and good investments. Business 
does not expect a national fiscal policy to do the work of 
business for it. It does ask for codperation in maintaining 
a flow of purchasing demand that will have some general 
correspondence to what agriculture, labor, and business 
are able to produce and distribute.” 


> 


“Let’s have complete codperation to win this war 
thoroughly , . . let’s use both material weapons and psycho- 
logical weapons, including a moré clear-cut declaration of 
peace terms as a means of winning the war more quickly 

. when won, let’s end it promptly and without brutal 
vengeance for our enemies . . . and let’s codperate with all 
nations to save the next generation from the unutterable 


_ horrors of World War III.” 
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RANGE OF CAPACITIES, TEMPERATURES, |P 


300,000 Ib of steam per hr 4 


20 


OIL FIRED 


Total steam temp. — 905 F Design Pressure — 1000 psi 








RANGE OF CAPACITIES OF 

EXISTING VU INSTALLATIONS 

IN UTILITY PLANTS IN LB OF 
STEAM PER HR 




















Total steam temp. — 510 F 
Design Pressure — 250 psi 
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200,000 Ib of steam per hr 150,000 Ib of steam per hr 














emphasize adaptability of the 
to utility requirements : 
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NATURAL GAS OR OIL PULVERIZED COAL 


Total steam temp -- 760 F Design Pressure — 525 psi Total steam temp — 689 F Design Pressure 300 psi 


p The large number and great variety of existing utility installations, 
50,000 Ib of steam per hr fm in terms of steam capacity, diversity of fuels and firing methods, 





















' and geographic distribution not only show the broad application 
= iS . of the Victory Unit within its capacity range but also stress the endorsement given 





to this standardized design by utility engineers. 

The capacity range is graphically presented on the left page with installations of 
15 different sizes in the range from 50,000 to 300,000 Ib of steam per hr showing 
how precisely the Victory Unit can be brought to meet your particular requirements. 
Design pressures are from 250 to, 1,000 psi and total steam temperatures range up 
to 905 F. 

The variety of fuels which can be utilized is suggested by the five typical installa- 
tions illustrated. They include oil firing, oil or gas, pulverized coal, and two of the 
four types of stokers to which the Victory Unit has been adapted. 

In the matter of geographic distribution the Victory Unit has extended itself into 
every corner of the country, with utility installations in as many as nineteen of the 






























vt: 
forty-eight states. 
AVELINGGRATESTOKER The dependable performance of Victory Units, which is re-emphasized today 
Total sfeam temp. — 650 F under the stress of wartime operation, accounts in large measure for this widespread 
Design Pressure — 450 psi acceptance by utility engineers. A-790 


COMBUSTION {3} ENGINEERING 


200 MADISON AVENUE NEW YORK 16, N.Y. 
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DU S T—UNDER CONTROL 


Dust is a natural nuisance, ever present throughout a 
changing universe where forces of disintegration and de- 
struction somehow intermingle with constructive processes, 
striking a balance to perpetuate our world in spite of the: 
“to dust returneth” pronouncement on all animate and 
inanimate things. 


If it were possible to make a complete analysis of every 
minute particle in a handful of city dust, we would likely 
find traces of all,the elements in varying proportions, and 
no small number of disease bearing bacteria, including 
many corrosive substances. If it were also possible to trace 
the source of each particle, it would present a series of 
pictures to challenge the imagination. 


Whatever else may be said of dust, in this instance we are 
concerned with its effect upon electrical contacting sur- 
faces. When dust is present, the efficiency of the contacts 
is impaired and the life of their usefulness is sgortened. 
Where the dust is eliminated as in the case of a Mercoid 
hermeticalfy sealed mercury switch, the contacting sur- 
faces are always constant in their efficiency and the life of 
the switch is prolonged indefinitely. 


Mercoid Controls have an advantage, because they are 
equipped exclusively with Mercoid DUST-PROOF switches 
—hence the assurance of better control performance, 
longer control life and greater economy in control value, 
regardless of costs. 


THE MERCOID CORPORATION * 4213 BELMONT AVE. ¢ CHICAGO, ILL. 
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Steel cavern for a 600 mile wind 


You ARE LOOKING into the throat of the highest-velocity* wind tun- BELOW is a rough overhead view of 
nel in the world. Air speed through the test chamber often reaches the high speed wind tunnel. Air is ac- 
that of a bullet—about 600 miles per hour. tivated by two powerful fans at (A). 


In order that aerodynamic research at this speed be valid, it is Baffle plates (B) direct the motion and 
necessary that the tunnel itself — contours, supports, welds and minimize turbulence. From a velocity 
surfaces—be made with unusual precision. Thus the structure, built of about 50 m.p.h. at (C), the air is 
for the National: Advisory Committee for Aeronautics, is tangible pressed and drawn through the throat 
evidence of Consolidated Steel craftsmanship—the kind of work that (D) at some 600 m. p.h. and returned 
has won and is rewinning every basic government industrial award. to the fans for continued impetus. 

The kind of work, furthermore, that will be redevoted one day to * 4s large as 16 foot throat diameter. 
the steel fabrication and construction needs of a peacetime America. 


Consolidated Steel 


FABRICATORS « ENGINEERS « CRAFTSMEN 


CONSOLIDATED STEEL CORPORATION, LTD.,LOS ANGELES, 
LONG BEACH, WILMINGTON, CALIFORNIA; ORANGE, TEXAS 


LARGEST INDEPENDENT IN THE WEST 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 


Rack Rakes 
Trash Racks 
Valves—Pipe Line and Penstock 


‘NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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WITH NEW GRINNELL 


Pre-E. 
SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern, flexibly 
supported piping systems are “tailor-made” for 
each load condition, a lot of scarce engineer- 
ing and drafting man-hours are required in 
designing. The new Grinnell Spring Hanger 
will save this time — it is “pre-engineered for 
the job.” The capacity you need is conveni- 
ently “packaged’’— one of 14 stock sizes. 


MINIMIZES CHANGES IN PIPE SUPPORTING FORCE 
ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 
UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 
COMPACT—REQUIRES MINIMUM HEADROOM 
INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATOR 
14 SIZES AVAILABLE FROM STOCK 
EASY SELECTION OF PROPER SIZE FROM SIMPLE 
CAPACITY TABLE 

14 Sizes with a Load Range 

from 84 lbs. to 4700 lbs. 


COMPLETE DETAILS and engineering 
data on the Fig. 268 Pre-Engineered 
Spring Hanger are included in this new 
folder. Keep a copy on hand for ready 
reference. Write today. Grinnell Co., 
65 Executive Offices, Providence 1, 

Branch offices in principal cities. 


GRINNELL 


ven Dipped 
P 1S INVOLVED 
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Check these advantages of Kinnear 

Rolling Doors and you'll find that 

no other door offers so many out- 

standing features. Kinnear’s sturdy, 

interlocking steel-slat construction 

is resistant to intrusion, fire, dam- 

age, wear, and weather. The Kin- 

near Rolling Door coils neatly over- 

head out of the way of damage, 

saving floor, wall and ceiling space 

—it opens straight up, over snow, 

ice, and stored materials—neat in 

appearance, it harmonizes with any 

architectural style. With Kinnear Rolling Doors and Motor Operation—a 
. matchless combination—you simply press a button and the door rises 
smoothly and easily into a compact coil above the opening. Kinnear Motor 
Operation also means savings in time and labor, in heating and air-condi- 
tioning costs. If you’re not already profiting from these advantages, write 
immediately for full details on Kinnear Rolling Doors and Motor Operation. 
The Kinnear Manufacturing Company, 2060-80 Fields Ave., Columbus 16, Ohio 


INNEAR 


ROLLING DOORS 
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Because They Are Rugged... 


Operate At Conservative Speeds 


DAVEY COMPRESSORS ARE PREFERRED 
BY REPEAT PURCHASERS 


Scores of discriminating firms have found that Davey Compressors 
deliver longer, more dependable service at lower cost. That’s why 
they buy Davey Air-Cooled Compressors again and again. 

The four Davey Aristocrats in the picture are part of a fleet of 
Model 160 units, which has been built up by steady additions 
of new Davey Compressors over a period of years. 

Before you order your next compressor, check with some of the 
outstanding Davey users. 

Complete line of Davey Portable and Stationary Compressors 
in 60, 105, 160, 210 and 315 cubic feet sizes . . . Heavy-Duty 
Truck Power Take-Offs . . . Pneumatic Saws. 


WRITE FOR NEW CATALOG E-172 





Some Distinguished Users Of Davey Compressors 


American Telephone and Telegraph Co. @ Connecticut Light 
& Power Company e@ Globe Contracting Company e Barker 
Bros. Construction Co. e Georgia State Highway Department 


DAVEY (fee & 


KENT, OHIO 
DEAETE BS IN PRIN CEPRAtL Gi Foes 
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... let us help you. Our trained men and special equipment 
combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain .. . you'll find 


Hoosier service efficient and economical. 










SIER 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
EERING CO. sy 
NEW YORK 46S. FIFTH ST., COLUMBUS, OHIO CHICAGO 
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WATERFOIL 


THE UNIQUE TREATMENT FOR EXTERIOR MASONRY SURFACES 
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SAVE 50% 4 
IN TIME AND MONEY WITH 
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THE ONE-STEP METHOD 





OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 





We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 
Boston Chicago Detrolt Montreal Toronto 
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The electricity flowing in those two 
lines is headed in different directions. 
To the city, where it drives machines 
that fabricate the equipment our fight- 
ing men must have. To the country, 
where it helps the farmer produce the 
foodstuffs the whole world is needing. 
Both are vital war production. 

Recognizing that rural lines and hi- 
lines, alike, must be kept working at 
top efficiency, power conductors and 
fittings were long ago made available 
for emergency work. 

If you’re planning to extend existing 








Rural and hi-line conductors are Alcoa A.C. S.R. 
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lines, install conductors of sufficient 
size to deliver all the power that’s need- 
ed. Otherwise you handicap the man 
who is counting on using electricity 
to replace workers who have gone 
to war. A.C.S.R. provides the desired 
combination of high electrical con- 
ductivity, high strength and resist- 
ance to corrosion. 

Alcoa engineers will gladly assist on 
your line maintenance and construc- 
tion problems. ALUMINUM COMPANY 
oF America, 2134 Gulf Building, 
Pittsburgh 19, Pennsylvania. 
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Meet wartime conservation demands with 


Johns-Manvilile Imsulations 


FOR TEMPERATURES TO 600° F. J-M 85% Magnesia 
has been for many years the most widely used block 
and pipe insulation for temperatures to 600° F. and, 
in combination with Superex, for higher temperatures. 
Maintains high insulating efficiency. Standard block 
sizes 3" x 18", 6" x 36" and 12" x 36"; from 1" to 4" thick. 


INSULATION FOR TEMPERATURES TO 1900° F. 
J-M Superex Blocks have long been standard for this 
service. High heat resistance, low thermal conductivity. 
Sizes 3" x 18", 6" x 36" and 12" x 36"; from 1" to 4" thick. 


JORWNS => WAN VILLE 
Industrial Insulations 





FOR STEAM LINES UP TO 700°F. J-M Asbesto-Sponge 
Felted Pipe Insulation is recommended where maximum 
efficiency, high salvage and resistance to abuse are 
essential. For temperatures over 700°, used in combina- 
tion with Superex. It is available in 3-ft. lengths, from 
1" to 3" thick, for standard pipe sizes. 


FURNACE INSULATION UP TO 2600° F. J-M Insu- 
lating Brick and Insulating Fire Brick are available 
in 7 types, with temperature limits ranging from 1600° 
F. to 2600° F. All provide light weight, low conductivity. 


FOR DETAILS on these materials, 
and on the complete J-M Insula- 
tion line, write for Catalog GI-6A. 
Johns-Manville, 22 East 40th 
St., New York 16, N. Y 


FOR EVERY TEMPERATURE ... FOR EVERY SERVICE LY} 
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Save to Win : ‘ | 4 % 
with these four simple rules »22/IS @ vita princip ] 


of utility operation! 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 


is safe. Ask us if yours is safe. ° P : 
Conservation of materials is no new story 
Keep the top of the battery and 


cilad: coskchinn chan wal Ga & to the men who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. f 
planned for conservation. 
Keep the battery fully charged— 


but avoid excessive over-charge. > 
I thetawe’ taltere wilt-leek: longer They’ve squeezed the last ounce of use 


when charged at its proper voltage. out of materials and equipment in their 


4 Record water additions, voltage, care . . . and today, that need is intensified. 
and gravity readings. Don't trust 

your memory. Write down a com- ace . 

plete record of your battery's life One helpful principle to follow is that of 

history, Compare readings. “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special battery maintenance prob- id dl h 
lem, don't hesitate to write to Exide. avoid needless replacement. That conserves 
We want you to get the long-life built . : : 
fate: Gaal Gale Gatland er Beclie? raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


tial war production. 


? 
-— EFxide—_ 
THE ELECTRIC STORAGE BATTERY CO. 


CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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Folerance 00025/" 


The fitting of turbine buckets is an exacting oper. 
ation. Anything other than a permanent tight fi 
in the disc slot would result in vibration ang 
eventual bucket failure. So Elliott engineers dic. 
tate a very close tolerance and special gauges 
for this detail. Pretty close work, and requiring 
real skill, but essential to the kind of performance 
expected of an Elliott turbine. This is the opinion 





of Elliott engineers, based on their many years 
of turbine-building experience. 


The entire Elliott turbine is built with the same 
seasoned engineering judgment applied to 
dimensions, tolerances, materials, production 
methods, and other engineering features which 

Giixtén: terbtac affect ultimate performance. Certain design fea- 
my vil wid ar tures are perhaps better than they need to be 
Seua oni : for small turbines, but many users want a turbine 
that needs no pampering, that will give uninter- 
rupted service under any reasonable conditions 
(and some pretty unreasonable). They get such 


service from Elliott turbines. 





The booklet about these turbines will give you very 
interesting factual evidence and data. It is valuable to 
have on file, even though you may not immediately 
need turbines. Write for a copy. 


ELLIOTT COMPANY 


STEAM TURBINE DEPARTMENT 


JEANNETTE, PA. 
DISTRICT OFFICES IN PRINCIPAL CITIES 


H-676-B 


STEAM TURBINES « GENERATORS « MOTORS » CONDENSERS « FEEDWATER HEATERS 
: ‘@) T T AND DEAERATORS © STEAM JET EJECTORS ¢ CENTRIFUGAL BLOWERS « TURBOCHARGERS 
FOR DIESEL ENGINES » TUBE CLEANERS « STRAINERS ¢ DESUPERHEATERS + FILTERS 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 


+7 May z 





9 American Gas Asso., Natural Gas Depart., convenes, French Lick, Ind., 1944. 
























































4 New York State Telephone Association starts meeting, Syracuse, N. Y., 1944. 


h 
11 F { Pennsylvania Electric Association starts meeting, Philadelphia, Pa., 1944. 
12 F 4 American Gas a will hold Joint Production and Chemical Committee Con- 
ference, New York, N. Y., June 6, 7, 1944. 
13 Se 4 Edison Electric Institute will héld annual meeting New York, N. Y., June 6, 7, 1944. 
14 S 4 Public Utilities Advertising Association will convene, Chicago, Ill., June 6-8, 1944. 
15 M | § Indiana Gas Association opens meeting, Indianapolis, Ind., 19 € 
¥ Arkansas Utilities Association starts convention, Little Rock, pi 1944. 
16 T" 4 Canadian Gas Association will convene, Hamilton, Ont., June 8, 1944. 
17 W q Pacific Coast Electric Asso., Southern Sec., convenes, Los Angeles, Cal., 1944. 
¥ Pennsylvania Independent Telephone Association starts meeting, Reading, Pa., 1944, 
18 T* 4 Council of Electric Operating foeaeeern opens special meeting to consider constitu- 
tional amendments, Chicago, Iil., 1944. 
19 F 4 Gas Meters Association of Florida and Georgia convenes, Miami Beach, Fla., 1944. 
20 Ss { Illuminating Engineering Society opens Great Lakes regional meeting, Cincinnati, Ohio, 
1944. 
21 S 4 American Management Association will hold meeting, New York, N. Y., June 8, 1944. 
9 American Society of Mechanical Engineers will hold session, Pittsburgh, Pa., 
22) M | ° fine 19-22, 1943. @ 
23 Tz q Oregon Independent Telephone Association will convene, Hood River, Or., June 23, 
4. ‘ 


Harold M.: Lambert 


Convoy 


For the vital military and civilian messages 
that must go through 
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What of Foreign Investments in 


Utilities after the War? 


This question is discussed by the author both from 

the standpoint of the loan of capital and the export 

of turbo-generators, transformers, telephone equip- 
ment, and other items of public utility plants. 


By FERGUS J. McDIARMID 


ILL American investors be able 
\ to invest safely in public utili- 
ties abroad after this war? 
Will this country be able to export on 
a substantial scale such things as turbo- 
generators, transformers, telephone 
equipment, and many other items of 
public utility plant? I present these two 
questions simultaneously because they 
are intimately connected and their 
answers, if they can now be answered 
at all, are derived from the same gen- 
eral set of facts and ideas. Incidentally, 
they are very important questions. 
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Conditions existing at the close of 
this war would seem to invite the in- 
vestment of American capital in utili- 
ties abroad on a very large scale. On 
the one hand, in the more highly de- 
veloped parts of Europe and Asia im- 
mense direct destruction of existing 
utility installations will probably have 
taken place, to say nothing of the 
ravages of years of undermaintenance 
In addition, great areas in Asia, 
Africa, and Latin America, at present 
relatively undeveloped, should present 
an almost unlimited outlet for public 
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utility equipment. If we include rail- 
roads within the general public utility 
classification the potential demand 
from abroad for our equipment be- 
comes still more impressive. 

We can imagine too that at the close 
of this war the plants in continental 
Europe which formerly supplied the 
bulk of the utility and railroad equip- 
ment for that continent will be in a 
sorry condition even if they escape total 
destruction. Germany has formerly 
been the chief supplier of this equip- 
ment, but her manufacturing plants 
are now among the prime Allied targets 
for air bombing. The Siemens Electri- 
cal Works and the Essen Locomotive 
Works, for example, are said to be in 
ruins. 

On the other hand, our own facilities 
for the production of all sorts of pub- 
lic utility and railroad equipment will 
have become greatly expanded as a re- 
sult of the war. Our ability to produce 
steam turbines, because of the war-time 
demands of our Navy and merchant 
marine, will no doubt have been multi- 
plied several fold. We are now said to 
be producing electric motors of all 
sorts to the value of about $800,000,- 
000 a year, as compared with a pre- 
war production varying between $100,- 
000,000 and $200,000,000 annually. 
War-time demand for telephone and 
radio equipment has greatly increased 
our ability to produce such goods. 
Our basic ability to produce railroad 
equipment has also been greatly in- 
creased. 


a” sum up, during the war period 
we have greatly expanded those 
very industries which suffered most 
from a low level of productive activity 
in the decade prior to the war. I refer, 
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of course, to the heavy metal-working 
industries which make mainly capital 
or producers goods of one kind or an- 
other. These industries are now mainly 
engaged in turning out the sinews of 
war, but in time of peace public utilities 
and railroads are among their most im- 
portant customers. Costly and bitter 
experience has shown that it is prac- 
tically impossible for us to achieve a 
high degree of prosperity and a high 
level of employment under our type of 
economy if these capital goods indus- 
tries are working at far short of their 
capacity. In their greatly expanded 
postwar state it will be extremely diffi- 
cult to maintain them at a high produc- 
tion level for long without the aid of a 
healthy export market for that part of 
their production which is in excess of 
the ability of our home market to ab- 
sorb. We were unable to do it before 
the war before this great expansion in 
productive capacity had taken place. 
Therefore, it may be said with some 
confidence that our ability to export 
public utility and railroad equipment 
after the war is likely to be quite inti- 
mately tied up with our chances of 
achieving a high level of prosperity and 
employment at home. ~ 

In making these statements I have 
firmly in mind the possibility that for 
a relatively short period our domestic 
demand may maintain these industries 
at a high level of activity. I am think- 
ing mainly of the longer pull. 


To Export We May Have to Lend 
5 die we, to put the matter bluntly, 
be able to export such equipment 
in large volume without in the end as a 
nation giving the stuff away? Of one 
thing we can be fairly sure. After this 
war (assuming of course the discon- 
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tinuance of Lend-Lease and other 
emergency devices) the United States 
dollar will be one of the scarcest things 
in the world outside our own bound- 
aries. There will exist abroad no ade- 
quate supply of our dollars with which 
to pay us for a large volume of costly 
exports. 

The reasons for expecting such a 
state of affairs are pretty obvious. We 
rather completely absorbed the floating 
supply of dollars in the hands of the 
other principal countries of the world 
before embarking on the Lend-Lease 
program. Indeed it was the dollar 
shortage abroad which made this pro- 
gram necessary. Also, while our capac- 
ity to produce has increased, that of 
other large areas of the world has been 
cut down, so that the ability to pay off 
in goods, even if we were willing to 
take the goods, has been cut down. We 
have never been noted for such willing- 
ness in the past. 

We might, of course, manage to ex- 
port a limited volume of public utility 
and other equipment after the war in 
exchange for gold, assuming we are 
willing to accumulate more gold. 
There is evidence to the effect that cer- 
tain of the smaller countries, mainly 
neutrals, have been adding to their 
gold supply during the war. Such coun- 


tries include Switzerland, Sweden, 
Turkey, Iran, and some of the republics 
of South America. India is also ab- 
sorbing gold. However, since we al- 
ready own the bulk of the world’s gold 
supply the chances of selling any huge 
volume of capital goods exports by tak- 
ing gold in payment are not promising. 
Such a policy of further concentrating 
the world’s gold supply would probably 
work against world currency stabiliza- 
tion in which we have a large stake. 


» porwen notable developments have 
taken place, during and as a result 
of the war, which will tend to further 
diminish the supply of our dollars in 
the hands of foreigners after the war. 
In the past, imports of crude rubber, 
tin, and silk have placed large amounts 
of our dollars abroad to help pay for 
our exports. However, we have de- 
veloped and are developing substitutes 
for these items so that they are not like- 
ly to again play their former rdle in our 
international financial relations. Before 
the war, too, our payment for foreign 
shipping services helped other coun- 
tries to balance their accounts with us. 
At the end of the war, however, we are 
likely to own the bulk of the world’s 
merchant marine so that we are not 
likely to place many dollars abroad in 


e 


to invite the investment of American capital in utilities 


q “CONDITIONS existing at the close of this war would seem 


abroad on a very large scale. On the one hand, in the more 
highly developed parts of Europe and Asia immense direct 
destruction of existing utility installations will probably have 
taken place, to say nothing of the ravages of years of under- 
maintenance. In addition, great areas in Asia, Africa, and 
Latin America, at present relatively undeveloped, should 
present an almost unlimited outlet for public utility equip- 


ment.” 
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payment for shipping services. The 
overseas air lines which we expect to 
establish will act as an additional 
sponge for such few of our dollars as 
may be available beyond our own fron- 
tiers. 

By this line of reasoning the writer 


reaches the conclusion that if we are ta_ 


export public utility plant and equip- 
ment on a large scale after the war we 
ourselves are going to have to advance 
the dollars by one means or another to 
pay for this equipment. This can be 
done by one of several processes of 
which two main ones may be stressed. 
We can make dollar loans guaranteed 
by our own government to foreign 
governments or corporations. Or pri- 
vate American investors, either indi- 
vidual or corporate, may invest directly 
and on their own risk in foreign gov- 
ernment securities, in foreign com- 
panies, or through American com- 
panies with holdings abroad. 

Consider the first of these alterna- 
tives, the investment abroad under U.S. 
government guaranties. This method 
has, on the surface at least, certain ad- 
vantages. Undoubtedly it would be 
practical to the extent that it could 
place abroad a large volume of dollars 
with which to pay for American-built 
utility and other equipment. Also it 
would insure the borrower a low in- 
terest rate, much lower perhaps than 
the risk involved merited. This way 
would amount almost to a peace-time 
extension Lend-Lease. 


HE disadvantages of this method 
are obviously quite great. The 
possibilities of international friction 
arising from such loans between gov- 
ernments are enormous, particularly if 
the going got tough and default 
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threatened. Witness the sorry history 
of the war debts. They might even pro- 
vide a temptation for our government 
to interfere in the internal affairs of 
other countries or to lay itself open to 
the charge of so doing. There would 
be little assurance that the money so 
advanced would be used in the most 
constructive way possible, for such 
loans would not have to stand the usual 
tests of the money markets. 

Such lending abroad, under a 
blanket guaranty of our own govern- 
ment, would no doubt appear to many 
of the more hardheaded of our own 
citizens to be in the nature of an inter- 
national WPA and as such objection- 
able. For the same reason it might not 
meet with favor in those foreign coun- 
tries where national pride runs high. 
Such feelings would no doubt prove 
particularly strong in connection with 
investment in such things as utilities 
and railroads which are endowed with 
a high degree of public interest. 
Foreign countries and peoples might 
have a justifiable prejudice against our 
own government holding a large and 
direct financial stake in their public 
service industries. This type of foreign 
investment, particularly in the utility 
field, should therefore only be con- 
sidered as a last resort, although in cer- 
tain circumstances it may prove neces- 
sary in order to reéstablish the world 
as a going concern. 


Strong Present Prejudice against 
Foreign Investments 
Ge brings us then to the heart of 

the subject under discussion. To 


what extent will private American in- 
vestors, individuals, financial institu- 
tions, or industrial corporations place 
funds abroad after this war entirely at 
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Addition to Gold Supply during the War 


AG HERE 1s evidence to the effect that certain of the smaller coun- 

tries, mainly neutrals, have been adding to their gold supply 

during the war. Such countries include Switzerland, Sweden, Turkey, 

Iran, and some of the republics of South America. India ts also absorb- 

ing gold. However, since we already own the bulk of the world’s gold 

supply the chances of selling any huge volume of capital goods exports 
by taking gold in payment are not promising.” 





their own risk and without any 
guaranty by their own government? 
On what terms will they invest in utili- 
ties abroad? Will they do so at all on 
any considerable scale? 

We might as well face the hard fact 
that at the present time there is a very 
broad and deep prejudice among 
American investors toward foreign in- 
vestments of all sorts with the single 
exception of those in Canada. For 
visible evidence of this one has only to 
scan the quotations of foreign bonds 
on the New York Stock Exchange. 
The great majority of these bonds sell 
at heavy discounts at a time when bond 
prices in general are close to an all-time 
high, and there is good reason for this 
attitude. At the present time some 63 
per cent of all Latin American bonds 
payable in U.S. dollars are in default 
and probably an even greater propor- 
tion of European dollar bonds. 
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Nowhere is this attitude toward 
foreign investments more tangibly ex- 
pressed than by the investment port- 
folios of our life insurance companies. 
Of the foreign bond holdings of the 49 
largest companies over 99 per cent are 
in Canadian securities, and the balance, 
which has been steadily declining now 
amounts to less than $4,000,000, or 
about one-ten-thousandth of their total 
assets. 

It will obviously require a revolu- 
tionary change in this attitude before 
American investors can be expected to 
again place any considerable volume of 
funds abroad, in utilities or anything 
else, without the protection of a 
guaranty by their own government. 
Before they do so, and as an irreducible 
minimum, they will require satisfac- 
tion on a number of points. Some of 
these points apply to foreign invest- 
ments in general while others have 
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special reference to utility investments. 
Let us consider some of these points in 
detail. 


The Dollar Exchange Problem 


Bre the American investor again 
places large sums abroad in utili- 
ties or anything else he will have to 
have reasonable assurance that the 
party abroad to whom the money was 
advanced will be able to get his hands 
on enough United States dollars, 
spendable in this country, to service the 
investment. No such investor in his 
right senses will again invest abroad 
without such assurance for it should 
by now be apparent that blocked 
foreign currency of any sort can con- 
tribute nothing toward a standard of 
living in this country. Also foreign 
inability to secure a sufficient supply of 
our dollars has probably contributed 
as much as any other single factor to 
the sorry record of our past invest- 
ments abroad. 


W: are, therefore, brought face to 
face with the dollar problem the 
basic nature of which has already been 
outlined. 

Also we have pointed to reasons 
why this problem will probably be even 
more acute in the postwar period. It 
exists, of course, because of our failure 
to bring our economic relations with 
the rest of the world into balance fol- 
lowing our change to a creditor nation 
status during World War I. The dol- 
lars which we have been able and will- 
ing to supply to the rest of the world 
through our exports, purchases of ship- 
ping and other services, and the expend- 
itures of our tourists, have not been 
sufficient to pay for our exports and 
the service on our investments abroad. 
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URING the 20’s we created a ficti- 
tious “balance” by a loose policy 
of lending abroad at high fixed interest 
rates which only aggravated the situa- 
tion. This was clearly revealed after 
the lending ceased in 1929 and the de- 
faults began. The continued unbalance 
then also lead to huge gold imports, 
The thing that makes this dollar 
problem so difficult of solution is that 
the United States, unlike other creditor 
nations of the past, such as Britain, for 
example, needs so little from the rest 
of the world while the rest of the world 
needs so much from it. This makes a 
balance in our international commer- 
cial relations very difficult to achieve. 
We inevitably try to collect from 
abroad more of our dollars than we are 
inclined to make available there 
through imports and other means. To 
accomplish such a balance we will 
probably have to work toward a condi- 
tion where our imports materially ex- 
ceed our exports. For this-a lowering 
of our tariffs will probably be neces- 
sary. A high level of business activity at 
home such as would stimulate a demand 
for imports would help a great deal. 


HE writer is under no illusions as 

to the political and economic 
difficulties which will attend the solu- 
tion of this problem which threatens to 
bedevil our commercial relations with 
the rest of the world after the war. All 
sorts of pressure groups interested in 
keeping competitive foreign goods out 
of the country will work against it. It 
is moreover a problem which only the 
United States can solve. Other coun- 
tries can do little about it. Until, how- 
ever, there are definite signs that a bal- 
ance in our international accounts is 
going to be reached along sound and 
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constructive lines, and not by a process 
of attrition in which American invest- 
ments abroad would likely be among 
the principal victims, the apparent 
risks in foreign investing on the part 
of Americans are likely to repel all but 
the most unwary. 

Viewing the future as optimistically 
as one can, it seems altogether likely 
that a considerable degree of exchange 
control will be necessary for an indefi- 
nite period after the war, at least on 
the part of many foreign countries. The 
relative scarcity of our dollars will 
make it necessary for such countries to 
apply some kind of a rationing system 
to their available supply of our money, 
so that first things requiring dollars 
may be put first and luxury items last. 
In such event the American investor 
will be vitally concerned with the de- 
gree of priority given to service on his 
investment. Those who have advanced 
money to establish essential public 
services such as utilities and railroads 
will doubtless feel that they should 
have a claim on the dollar resources of 
the foreign country superior to that of 
the importer of luxury goods, for ex- 
ample. However, they will want to 
make sure of the status of their claim. 


Postwar Political and Social 
Conditions Abroad 


[ goes without saying that the politi- 
cal and social conditions prevailing 


abroad after the war will have a great 
deal to do with the willingness of 
Americans to invest outside this coun- 
try, particularly in the public. utility 
field. For public utilities are by their 
very nature a long-term investment. 
You can’t put your money in them to- 
day and take it out again tomorrow. 
Satisfactory and stable political and 
social conditions over a long period of 
years are necessary if such investments 
are to turn out well. No doubt we will 
be willing to invest most heavily in 
those countries whose social and politi- 
cal systems most closely resemble our 
own. Our comparatively favorable ex- 
perience in Canada, for example, would 
seem to indicate the wisdom of such a 
course. Less than 3 per cent of all 
Canadian bonds payable in U.S. dol- 
lars are in default. 

_ However, present indications are 
that the parts of the postwar world 
which will meet these conditions will 
be in the minority. It is too early yet 
to predict what kind of a Europe will 
emerge from the struggle now going 
on but there is little reason to believe 
that it will follow the pattern of free 
enterprise capitalism, except in a few 
spots such as Sweden and Switzerland. 
The Russians seem extremely well sold 
on their type of economic and social 
system and there seems at least a fair 
chance that this system may spread 
over considerable areas of eastern and 


e 


field for American utility investment outside our own bor- 


q “In the past Canada has provided by far the most important 


ders. Our investments in Canadian utilities have to date been 
singularly free from loss. However, Canada is now self- 
sufficient with respect to capital accumulation and is quite 
capable of financing her own future requirements in the 
public utility and other fields.” 
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central Europe. Certainly there is no 
incentive or chance for American pri- 
vate capital to seek investment in com- 
munistic areas. As for the rest of that 
bedeviled continent, the conditions 
prevailing after the war will almost 
certainly call for a greatly extended 
role by governments in the economic 
life of the countries involved. If this 
turns out to be the case the place of pri- 
vate capital will be correspondingly 
constricted. 


aap aa discouraging conditions 
are likely to prevail in extensive 
areas outside of Europe. Take the case 
of China, for example, a country which 
is often spoken of as one of the most 
hopeful areas abroad for American 
capital investment. Even if that long- 
suffering country is finally able to 
establish a single stable central govern- 
ment, which by the way will be a new 
development, present trends point to a 
setup wherein the utilities and rail- 
roads will be nationally owned. It 
seems likely that if we are to invest in 
the public utilities and railroads of 
China—and the field for such invest- 
ment there should be very large—we 
shall probably have to do so through 
loans to the national government. 
As for the rest of Asia, aside from 
Siberia which is a closed domain, 
future conditions are still too nebulous 
to hazard a guess. However, the 
emergence in that area of a set of con- 
ditions in any way analogous to Ameri- 
can private capitalism seems to the 
writer rather unlikely. As a field for 
the investment of a substantial volume 
of American capital without the pro- 
tection of our own government’s 
guaranty, we would prefer not to count 
very heavily upon it. 
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oor America presents a- more 
hopeful field, although the past 
record there is far from reassuring, 
Also certain trends presently emerging 
there will probably bear watching, es- 
pecially in so far as new investments in 
public utilities are concerned. Chief 
among these are rising nationalisms, 
which tend to resent the direct owner- 
ship by foreign capital of key public 
service industries. Recent news from 
the Argentine, which used to be con- 
sidered a preferred risk area for South 
American investment, is disquieting. In 
September, 1943, the Argentine gov- 
ernment reduced by decree the electric 
rates of American-owned companies 
operating in that country. In Decem- 
ber of that year a small American- 
owned traction property there was ex- 
propriated. The expropriation decree 
announced that public utility fran- 
chises provide an avenue for foreign 
capital to “exploit the community and 
arrest its development.” Such events 
do not encourage the investment of a 
large additional volume of American 
private capital in Latin American utili- 
ties. 

In the past Canada has provided by 
far the most important field for Amer- 
ican utility investment outside our own 
borders. Our investments in Canadian 
utilities have to date been singularly 
free from loss. However, Canada is 
now self-sufficient with respect to cap- 
ital accumulation and is quite capable 
of financing her own future require- 
ments in the public utility and other 
fields. 


oe sum up, the private American 
investor will hesitate to place his 
funds after the war in those countries 
where narrow nationalisms prevail. He 
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Payment for Exported Goods 


“T= only way in the world that we can receive payment for our 
exported goods and services, be they turbo-generators or 
apples, or freightage in our new merchant marine or rides on our pro- 
jected air lines, will be to accept goods and services in return. Otherwise 
our exports will not be paid for and foreign investments made to finance 
them will go sour. Anyone familiar with the characteristics of a 
mathematical equation can reach no other conclusion,” 





will remember the current treatment 
being accorded American-owned pub- 
lic utility companies in Argentina. He 
has not forgotten the expropriation of 
American- and British-owned oil prop- 
erties in Mexico, with inadequate com- 
pensation. His past experience in 
countries run by dictators even before 
the war was very unfavorable. He will 
hardly consider as investment pros- 
pects those countries where Com- 
munism either already prevails or has 
made substantial headway. He will 
hesitate to put funds into countries 
whose governments do not have a rec- 
ord of stability. A history of govern- 
mental bad faith does not encourage 
new investments in the countries in- 
volved. 

These factors are so obvious that 
one almost apologizes for mentioning 
them in detail, but they will have a 
great deal to do with determining the 
postwar policy of intelligent Ameri- 
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can investors: They are sufficiently 
potent to block the flow of private 
American capital into wide and im- 
portant areas, which may very well 
make up the greater part of the post- 
war world beyond our own borders. 


Large Trade Volume Essential 


| y we are to fare at all well in our 


postwar foreign investments, a 
large and expanding volume of inter- 
national trade must be regarded as es- 
sential. The reason for this is fairly 
obvious. Service on such investments 
can in the long run be paid only in 
goods and services which can com- 
mand U.S. dollars spendable in this 
country. The individual who has too 
large a proportion of his income 
pledged to pay service on debts must be 
regarded as a poor credit risk. Like- 
wise, the municipality whose debts ab- 
sorb too large a part of its total income 
is given a secondary financial rating. 
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By the same token if foreign trade 
shrinks to a point where the interna- 
tional payments on account of foreign 
investments become unduly large in 
relation to such trade we may look for 
trouble. And there was trouble aplenty 
when this became the case following 
1929. Therefore, unless we can look 
for a lowering of tariffs and other re- 
strictions on international trade the 
prudent fellow will keep his money at 
home. 

If it turns out that conditions permit 
a renewal of private investment in 
utilities abroad after the war it is to be 
hoped that we will benefit from certain 
experiences of the past. We will avoid 
the use of high coupon bond issues 
with a single maturity date as much as 
possible. We might try instead issues 
with a low fixed interest rate with pro- 
vision in addition for participation in 
earnings on some prescribed basis. Se- 
rial maturities would be preferred with 
provision for postponing these in years 
of tight foreign exchange conditions. 
Equity securities whose ownership we 
would share with the people of the 
foreign country involved would be a 
preferred form of investment. 

In instances which may arise where 
we can only invest in utilities abroad 
through the medium of government 
bonds we should try and see to it that 
the servicing of such bonds is made a 
senior charge on the earnings of the 
plants for which they were sold to 
finance. In such cases we would have 
an interest in seeing that the money is 
spent to the best possible advantage. 


By Way of Conclusion 
HIS article is in the nature of a 


diagnosis, but when we attempt 
to pull the threads together the pattern 
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formed is rather diverse. At the end of 
this war physical conditions abroad 
would seem to encourage the absorp- 
tion of American-made public utility 
and railroad equipment on an extensive 
scale. 

At the same time our ability to 
produce such equipment will have been 
greatly expanded, and a high level of 
activity and employment in our heavy 
metal-working industries may well de- 
pend on an export market. 

The critical question is how such ex- 
ports are to be financed. The writer is 
not too optimistic about the willingness 
of the private American investor to 
invest funds abroad in the period im- 
mediately following this war in those 
areas which will stand the greatest 
physical need of American-built utility 
and railroad plant. That is, of course, 
at the investor’s own risk and without 
the guaranty of the United States gov- 
ernment. The risks of international 
lending in many areas in the postwar 
world will probably be too great. First 
there is the knotty U.S. dollar exchange 
problem to be solved. In addition the 
political, economic, and social con- 
ditions prevailing in many regions are 
likely to give pause to all but the most 
daring. 


A* under a tax system where it is 
heads Uncle Sam wins, tails you 
lose, there will be little incentive to take 
abnormal risks in the hope of collect- 
ing corresponding profits. For these 
reasons the writer fears that if we are 
to finance the export of a large volume 
of utility and railroad plant after the 
war by loaning or investing abroad, a 
Jarge part of such investments, partic- 
ularly in certain areas where the need 
will be greatest, will have to be made 
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under our own government’s guaranty. 
That is not a pleasant’ conclusion to 
reach, but on the strength of the avail- 
able facts it does not seem possible to 
arrive at any other. 
And now if the reader’s patience 
will permit one more parting thought: 
The only way in the world that we can 
receive payment for our exported 
goods and services, be they turbo-gen- 
erators or apples, or freightage in our 


new merchant marine or rides on our 
projected air-lines, will be to accept 
goods and services in return. Other- 
wise our exports will not be paid for 
and foreign investments made to fi- 
nance them will go sour. Anyone 
familiar with the characteristics of a 
mathematical equation can reach no 
other conclusion. And that in a nut- 
shell is what this article is chiefly 
about. 





Telephone Memoirs 


BELL TELEPHONE executives in Philadelphia recently experienced 
a touch of nostalgia when the cleaning out of some old files revealed 
clippings, posters, and promotional literature, used back in 1902 and 
1903. Among the items unearthed were the following gems: 


LONG-ARMED GIRLS WANTED. The 1902 vintage switchboards required 
a boardinghouse reach to operate efficiently. Hence short-armed girls 
were not esteemed at the central office. 


It MIGHT NOT HAVE HAPPENED IF YOU HAD A TELEPHONE. The 


phone company kept a record of fires and in selected cases sent the 
victim a follow-up letter tactfully pointing out the advantage of a tele- 
phone subscription. Results of this sales effort unknown. 


LINEMEN SHOULDN'T LISTEN. In 1902 a lineman working on a tele- 
phone pole happened to plug into a line and recognized his wife’s voice 
dating a boy friend. He climbed down off the pole, hot-footed over to . 
his home in Camden, and gave the old girl a good going over, for which 
he was haled up before the court for assault and battery . We don’t know 
just what this is supposed to prove, if anything. 
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A Cold Look into 


the Future 


This has to do incidentally with the war, but prin- 

cipally with the fuel that supplies energy for indus- 

tries and heats our homes. Coal, declares the author, 
will be rationed next winter. 


By HERBERT COREY 


OAL will be rationed next winter. 
* This is a fact. It has not been 
officially announced as yet. The 
mechanics of the rationing will be 
scattered around through many boards 
and authorities now in existence, and 
presumably through many others that 
will have popped up between now and 
then. This will afford an opportunity 
for that administrative coyness which 
has been observable when anything un- 
pleasant is in sight. It’s the old drop- 
your-handkerchief technique. 

The girl glares when you first tap 
her on the elbow. That’s to prove she’s 
pure. She was raised in a good home. 
She doesn’t talk to strange men. Then 
she sees her handkerchief in your hand. 
She is grateful. She recognizes you at 
once for the gentleman you are. She 
will walk a little with you because it is 
such a beautiful day. She will take a 
little dash of Scotch. That smoky taste 
is so cute. 

She sings Frankie and Johnny. 

Coal will be rationed next winter be- 
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cause it must be rationed. So will oil 
and gas. It follows that the consump- 
tion of electricity must be cut down 
except for absolute necessities and war 
work. Street lighting will be reduced, 
stores will be ordered to cut out every 
bulb that can be spared, and home own- 
ers will be required to burn less than 
they did in 1944 by at least a quarter. 
The householder who had enough fuel 
oil during the past winter to keep his 
family moderately comfortable will not 
get that much oil in the 1944-45 period. 

It goes without saying that coal is 
the backbone of our domestic fuel sup- 
ply. It makes most of our electricity 
and manufactured gas. Hence, the im- 
mediate public utility interest in the 
prospective outlook for the nation’s 
coal pile. But it is impossible to con- 
sider coal apart from the general fuel 
situation. In lush normal times coal 
was a competitor of fuel oil, gasoline, 
hydro, and natural gas. Today they, 
with the end products of manufactured 
gas and fuel-generated electricity, are 
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barely sufficient in combination. to 
bear the entire fuel load. A drouth 
which cuts the hydro turbines, a coal 
strike, a broken pipe line—all strike 
equally at the security of our crying 
need for fuel, fuel, and more fuel. 


= isn’t a guess. It’s a fact. Any 
one of today’s facts may be 
modified by tomorrow’s facts, of 
course. But as the situation stands we 
will not have in the season of 1944-45 
man power enough or transportation 
enough to furnish fuel enough to keep 
the rest of us happy after the war 
needs have been supplied. 

A mere matter of mathematics. 

The front men tell us, of course, that 
we will defeat the Nazis in 1944 and 
then the British army and navy will 
join us to blast the Japanese. 

That is pleasant hearing. But if we 
realize that this is not a war under the 
old rules, but a world explosion, we 
may profit in the end. As this is being 
written we are sending propaganda ma- 
terial to Bulgaria, in the hope that she 
might join us. At the same time 
Turkey seems to be wandering away 
from the Allies. A few weeks earlier 
she seemed to be wavering toward us. 
No one seems to know just what may 
be happening in the Scandinavian 
states or the Balkans. The French 
affairs have been so mishandled — by 
someone—that the prepeace diagno- 
sis is confused. Italy surrendered un- 
conditionally and then made condi- 
tions. It seems not impossible that the 
Allies may yet be found supporting the 
King and Badoglio and giving the ele- 
ments labeled as democrats the run- 
around. The general meaning is that 
we will win, But we may be a long 
time winning, 
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HE men behind the scenes and 

who are responsible for the actual 
prosecution of the war—such men as 
seasoned soldiers and Combined Chiefs 
of Staff and tough old admirals—are 
of necessity realists. They dare not be 
optimists. They know the quality of 
the enemies on both sides. 

They hope that we can defeat Ger- 
many in 1945. But they do not believe 
we can bomb her out of the war. That 
theory has been given and is being 
given a thorough tryout. The bomb- 
ers can smash factories and towns and 
interfere with transportation. But 
these men believe that Germany can 
only be licked by foot soldiers. The 
Germans are a tough people. The Ger- 
man army is still strong. We can only 
see darkly through the fog. The 
bombers are an invaluable member of 
the military team. 

But only the foot soldier can take 
and hold a country. 

This article is primarily about fuel, 
present and in the future. But no 
article is worth paper and ink that is 
not based on the facts of the war. No 
one can say, today, how long the war 
will last nor what it will cost. The only 
thing we know is that we are winning. 
But slowly. 


N° one in authority — outside of 
the professional front men— 
seems to have any hope that Germany 
will collapse from inside. The best in- 
formation is that the Germans are re- 
signed to a long and bitter war and that 
they are determined to fight on until 
they can at least force conditions on 
the Allies that will save them from 
occupation and punishment. 

No one can even guess at what the 
Japanese will do when the pinch comes. 
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And that’s the truth of it. They might 
all commit hara-kiri on the public 
squares after hanging Hirohito to a 
cherry tree. They might refuse to sur- 
render in a no-quarter war. They 
might quit cold after their more or less 
cardboard cities have been bombed. 
That’s Navy guesswork. But no one 
knows. They are a different breed 
from us. 

So we are facing the necessity of 
transporting an Army of 4,000,000 
men to Europe. We cannot undertake 
an attack on Germany with an Army 
inferior in numbers to the armies we 
will meet. To the task of moving the 
men and matériel add the further bur- 
den of provisioning them for an in- 
definite time. And that before the 
shooting starts. We must fuel the 
British and the Russians in large part. 
We need more high-octane gasoline in 
every part of the world. Our fliers in 
China must have more. 


Pent peace is regarded as so un- 
likely that it need not be con- 
sidered. 

American industry has leveled off on 
a high plateau of production for the 
services. It is no longer necessary to 
increase production in all lines. But it 
is necessary to maintain production in 
many military categories. 

To the extent possible war plants 
will be turned into the production of 


civilian needs. This does not involve 
any considerable saving of fuel. It is 
not possible to say at this time how far 
this conversion may go. Meanwhile 
consider these factors : 

Under the pressure of war the coal 
producers have been stripping their 
better mines. The war pressure was 
heightened by the miners’ strikes. The 
miners travel farther to reach the faces 
of many of the good veins and the proc- 
ess of getting the coal out has been 
slowed up. 

Coal cannot be stored for indefinite 
periods, and so production must keep 
more or less abreast of use. 

Many of the younger miners have 
joined the services. Relatively few 
have taken the better-paid jobs in war 
industry. Mining is desperately hard 
and dangerous work but miners rarely 
desert the mines. They like their jobs. 
But the miners as a body are growing 
older. Many are no longer able to keep 
up the pace set two years ago. Some 
thin veins are now being worked which 
had been practically abandoned in times 
of fpeace. The production per man- 
hour has been lessening. Industry will 
not suffer any considerable coal short- 
age, except in such industries as can be 
put on a lower ration base. 


cocaine will be compelled be- 
cause of the need to control this 
situation. 


e 


“It goes without saying that coal is the backbone of our 
domestic fuel supply. It makes most of our electricity and 
manufactured gas. Hence, the immediate public utility in- 
terest in the prospective outlook for the nation’s coal pile. 
But it is impossible to consider coal apart from the general 
fuel situation. In lush normal times coal was a competitor 
of fuel oil, gasoline, hydro, and natural gas.” 
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A COLD LOOK INTO THE FUTURE 


The transportation problem is be- 
coming more acute. 

The railroads have done the un- 
doable. 

But their cars and engines are wear- 
ing out. They have not been able to 
get replacements to the extent they need 
because of war priorities. The War 
Production Board realizes their im- 
perative need of more rolling stock and 
is granting replacements when possible. 
But the cold truth is that to get enough 
coal to the installations that must have 
it; the others—including many of the 
utilities—will have economies forced 
on them. 

For a time the coal market was sup- 
plied in considerable part by truckers. 
But the trucks are going. Even if 
there were enough synthetic rubber 
tires to meet the need—and there are 
not—the synthetics have not been 
proven as yet to be equal to natural 
rubber for tires. The rubber men say 
they will be eventually. At present.they 
are not. The highways are being 
thumped to pieces, and that lowers the 
speed and carrying capacity of the 
trucks. There will be a tremendous job 
of road rebuilding, coupled, probably, 
with much road relocating, when the 
war is over. At this time we have not 
the men or the materials or the time to 
keep the roads up to a prewar par. 


E Bevin, will be less fuel oil avail- 
able when the need is felt next 
winter. 

If the U-boats have been definitely 
licked the importation from the Carib- 
bean might be stepped up. No one who 
knows will say that the U-boats are 
out of the picture. The American “de- 
tector” helps find them, along with the 
air and sea patrols. But the Germans 


are getting out U-boats that can go 
farther and stand up under heavier 
bombs. In any case the Army and 
Navy need more tankers. They would 
take every one from the Caribbean run 
if they could. If they do not it will be 
because the need for Caribbean oil in 
this country is granted priority. 

The military demands for more 
gasoline, from the high octane down 
to the lowest grade, are increasing 
daily. 

The day will come when our fliers 
will be over every foot of Japan, just 
as they are now able to hit almost every 
foot in Germany. The huge flat-tops 
carry an unstated number of fighting 
and bombing planes. Their radius of 
action and weight of armor is con- 
stantly being added to. Therefore they 
burn more gas in order to carry their 
loads. As our Navy moves toward the 
inner ring of Japanese defenses the 
distance from the sources of fuel at 
home is increased, which means that 
more tankers must be used to carry gas 
over the lengthening sea route. That 
adds up to more gasoline and the use 
of more fuel oil. 


B lkew air attack on Germany will be 
stepped up to a higher rate this 
summer. The plan — as everyone 
knows—is so to smash the Nazis’ 
ground defenses that the Allied troops 
may invade without disconcerting 
losses.. No figures may be used about 
the approximate total gallonage of 
gasoline needed for this air campaign, 
nor how many tankers must be em- 
ployed. The campaign of 1944, how- 
ever, will create a sea transportation 
problem the like of which has never 
been seen. American troops alone will 
number not less than 4,000,000. Even 
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Air Attack on Germany 


cé 


HE air attack on Germany will be stepped up to a higher rate 


this summer. The plan—as everyone knows—ts so to smash the 
Nazis’ ground defenses that the Allied troops may invade without dis- 
concerting losses. No figures may be used about the approximate total 
gallonage of gasoline needed for this air campaign, nor how many tank- 
ers must be employed. The campaign of 1944, however, will create 
@ sea transportation problem the like of which has never been seen.” 





that number, plus troops made avail- 
able by other Allied nations, will not 
more than match the Nazis in man 
power. 

We will be able, however, to turn 
the Nazis’ original plan against them. 

As long as they could fight on the 
inside of the ring they had the advan- 
tage of fast transportation to a 
threatened point. 

That advantage seems to have be- 
come a disadvantage as Allied numbers 
increase, for it will now be possible for 
the Allies to hit at many scattered and 
unpredictable points. This means for 
Nazi difficulties and diffusion of de- 
fenders. 

It also adds to the demands on us 
for gas and the other munitions of 
war. Any action must have plentiful 
reserves to be successful. In the cur- 
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rent campaign in Italy we were unable 
to take advantage of the surprise ac- 
tion, in which we caught the Germans 
off balance, because of the absolute 
necessity of getting plenty of reserve 
supplies to the beachhead. That took 
time. 


é is not practicable to supply the 
shortages of coal and oil by increas- 
ing the natural gas usage. 

Gas pressure forces the oil to the 
surface. The more pressure the more 
oil in a hurry. Without going too 
deeply into technicalities, it is now re- 
garded as wasteful to bleed a field 
rapidly. The total recovery of oil is 
lessened. The gas withdrawal must be 
controlled in order to obtain a steady 
and lasting oil recovery. 

There is the over-all picture. 
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Tremendously increased demands on 
our fuel supplies, unless an unex- 
pected peace intervenes—man power 
lessened by the increasing needs 
of our growing Army and Navy— 
means of transportation handicapped— 
an as yet unbalanced program of civil- 
ian goods—the imperative need of 
furnishing food and war materials to 
our Allies. No account is being taken 
here of the proposition to build a pipe 
line to the American-owned fields in 
Arabia. At the best such a pipe line 
could not be constructed for two or 
three years. It is doubtful whether it 
can be constructed or will be con- 
structed. At the worst an attempt at 
construction at this time would add to 
our. war burden and further sack the 
available quantity of fuel at home. 


At this means close fuel rationing 


in 1944-45, if the war does not 
end. It means. fuel rationing even if 
the war does end, for there will be an 
inevitable hang-over of war and post- 
war needs. 

This is the judgment of those in a 
position to coldly appraise the present 
situation. 

It suggests an examination of our 
long-range prospects in the fuel field. 

The present world program does not 
insure that another war will not arrive 
more or less strictly on time. In an- 
other quarter of a century. 

Unless something is changed in the 
situation—that long talked-about har- 
nessing of the atom or an electronic 
development that may be dimly in 
prospect today, or the use of alcohol in 
motors—we could not fuel another 
war, 

Bernard Baruch says so. It is not 
necessary to go into his qualifications 
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as an authority. They. are too well 


. known. William L. Batt also says so. 


He is the natural resources expert in 
the War Production Board. Neither 
man pulls his punches or permits his 
judgment to be swayed by. political 
expediency or fear of frightening the 
public. They are backed by other 
practical men. 

The hope that another world war— 
perhaps a tougher one than the present 
engagement—may be avoided is not so 
slowly vanishing. 

It was easy at one time to produce 
a blueprint of future world peace. It is 
turning red. 


Wwe political developments in- 
¥¥ dicate a return to the old balance- 
of-power plan. The fact appears to be 
that human beings are not yet kind 
enough and unselfish enough to sub- 
scribe to any scheme for permanent 
peace. The reasons why are too nu- 
merous to be examined fully. The evi- 
dence is in the daily reports of Russian 
intention to make Russia independently 
safe and British intention to bulwark 
the Empire. Our own devices for the 
future have not been made known to 
us. Americans are the only people who 
have not been taken into the confidence 
of their government. All we know is 
that whatever those devices may be 
they involve the use of power. 

In any case we dare not ignore the 
probability, as the calmer realists see 
it, that in another twenty-five years or 
thereabouts there will be another world 
war. 

In which case we cannot fuel it, on 
the authority of Baruch and Batt and 
others. 

Distant oil—in the Caribbeans and 
Persia and other parts of the earth— 
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could riot be depended on because of 
the hazards of sea transport. In any 
case we do not own that oil. The Latin 
American countries are beginning to 
fear that their most valuable natural 
resources may be drained if they do not 
assert more rigorous control. Russia 
and Great Britain and Holland and 
France and the other powers would 
hardly stake us to the oil we must have 
if we are to play our part in the next 
war. And we must play our part. 


THE Asiatic powers, whatever they 
may be twenty-five years from 
now, would certainly be as cold-blooded 
in their dealings with us as we antici- 
pate our friends of today would be. 
Japan may be smashed tomorrow but 
twenty-five years from today she might 
not be. The part that China might play 
cannot even be guessed at. Apart from 
military matters our business relations 
with China have been highly unsatis- 
factory. 

So let us look at the fuel we have 
at home. 

Water power admittedly could not 
supply even a fraction of our needs. 
The late Dr. Charles P. Steinmetz once 
estimated that if the ultimate in power 
could be secured from every drop of 
water that falls on the United States 
in a year it would still be insufficient. 

We have, according to the estimate 


of the National Resources Planning 
Board (and that estimate is accepted as 
authoritative), the equivalent of 2,500 
billion tons of bituminous coal in re- 
serve. We have used to date about 23 
billion tons. Our normal annual pro- 
duction is in the neighborhood of one- 
half billion tons. So we have plenty of 
coal. 

We have “in proven natural reser- 
voirs” 15 billion barrels. Normal 
peace-time production runs something 
more than 14 billion barrels. These 
proven reserves, then, would supply us 
for about twelve years. The oil men do 
not agree with these figures. They in- 
sist that as yet unproven reservoirs will 
be tapped. They may be right. But it 
is admittedly growing more costly each 
year to drill in search of new oil. And 
more and more of a gamble with the 
cards stacked against the gamblers. 


veers natural gas reserves are 
about equal to 3 or 4 billion tons of 
bituminous coal. These reserves could 
be used to lessen the drain on the 
reservoirs of oil, which is the only fuel 
for war use as of today, except for the 
fact that as the gas is taken off the ex- 
traction of the oil becomes increasingly 
difficult and costly. 

Recoverable oil from oil shale was 
estimated by the NRB as the equivalent 
of 21 billion tons of bituminous coal. 


e 


by increasing the natural gas usage. Gas pressure forces the 


q “It ts not practicable to supply the shortages of coal and oil 


oil to the surface. The more pressure, the more oil in a hurry. 
Without going too deeply into technicalities, it 1s now re- 
garded as wasteful to bleed a field rapidly. The total recovery 
of otl is lessened. The gas withdrawal must be controlled 
in order to obtain a steady and lasting oil recovery.” 
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The cost of production, however, is so 
great that the board suggested that 
“from present techniques” coal can 
produce liquid fuel at lower cost than 
shales. But the cost would be ruinous 
if we were called on to fuel another 
war. Perhaps there is no longer any- 
thing frightening in the suggestion of 
ruin. Liquid fuel production from 
coal might merely be impracticable. 
Before another war could be fueled 
enormous refining plants would be 
called for at the pitheads, with delay 
and confusion an_ inevitable con- 
sequence of forced construction to 
meet war needs. 

But it appears that liquid fuel pro- 
duction from coal would be the only 
means by which we could play our part 
in the next war. The only means now 
known, of course. In another twenty- 
five years our oil will be gone, NRB 
figures. That war will inevitably be 
more highly mechanized than this 
war. Bigger planes, larger tanks, fast- 
er trucks, swifter gun carriages. Per- 
haps we had better get at it. It is a 
comforting thought that we still have 
plenty of coal for the next war. 


HAT does not affect the fix we will 

be in next winter. Many of us will 
become familiar with the itchy feeling 
of the old-fashioned woolen under- 
wear. The friction produces heat. Our 
houses will be colder. Even those who 
live in wooded countries will not be 
able to get much firewood. A wood fire 
is nice to look at but it does not keep 
a house warm as does coal, and, ex- 
pressed in terms of man power, it de- 
mands about five men to one man for 
coal. There will not be the man power 
or the transportation. Our houses and 
streets will be darker, for the utilities 
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—or many of them—will suffer from 
the coal rationing to come. But we will 
have enough coal for all the absolutely 
essential demands of war production, 
industry, and civilian life. We can also 
get used to shivering. 

This is not intended to be a sad piece 
about fuel. It is, of course, always pos- 
sible that peace may come before next 
winter’s frosts crackle. Or the world 
might come to an end. 

And after the war is over and peace 
comes again, then what? It is not at all 
certain whether our need for fuel con- 
trol will permit us to go back to the 
good old days when oil-burner sales- 
men used to scrap with the coalmen 
and the gas utility promoters for the 
privilege of heating our homes or sup- 
plying our industries. Public utilities, 
in particular, may be in for some sur- 
prising developments when the long- 
range facts of the nation’s fuel supply 
situation become apparent. 


C may be that the gas and electric 
utilities of the future will be re- 
quired to use certain kinds or grades of 
fuel rather than other kinds or grades 
of fuel. It may be that the retail sale 
of gas for heating or industrial pur- 
poses may be curtailed under some cir- 
cumstances, in the interest of conserva- 
tion of administration of natural re- 
sources. U.S. Supreme Court Justice 
Jackson hinted about this, in his dis- 
senting opinion to the Hope Natural 
Gas Case, handed down earlier this 
year. This is mere speculation, of 
course, because we don’t know how we 
will stand on various kinds of fuel sup- 
ply when the last gun is fired. We don’t 
know what kind of government will be 
making what kind of policy in what 
kind of an international atmosphere. 
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And there are a lot of other people 
due for surprises, perhaps. All this talk 
of miracle-performing postwar auto- 
mobiles, using 100-octane gasoline, 
may have to be revised so that the 100- 
octane gasoline can be reserved for 
aeronautics—where it is really needed 
for safe and efficient performance. It 
is not impossible that postwar auto- 
mobiles will have to use worse gasoline 
than they used before the war. Cer- 
tainly the stuff we are getting out of 
the pumps these days is anything but 
dynamite. Maybe all this talk about 


flivver planes and unlimited expansion 
of private flying after the war will have 
to be revised, too. 

We don’t know about any of these 
things now. We can only wait and 
see. We do know we are getting mighty 
short of oil and that the other fuels 
are beginning to show the pressure as 
well. What other reason would our 


government have in putting American 
investment in an Arabian pipe line 
under circumstances which might seem 
pretty close to taking an option on 
World War III? 





Prnt Cnservtn n Phn Bks 


strY n Th Nws Octbr 29th begn: “Huu sn th nw phn bk? 
A Th rptr ws kddng th Dils Tiphn Cmpny abt th abbrvtns n 
th nw phn dretry. Bt rily thr is a gd thot nit. Mchhs bn wrttn 
abt rfrmed spllng as a savr of spc. Pssbly ths wld ba gd pln. Bt 
it wld b a btir pln if it wer crrd frthr. If a systm of abbrvtns 
wr adptd, as mch as 40 pet of spe cld b savd. 

N ancnt tims, mch wring ws n code, nd wth mny omssns of 
wrds. Wring labrsly n Inghnd, they qckly adptd a systm of 
code to sav bth tim and spc. Ths ws th gnrl practc n Hbrw and 
2 Iss xtnt n Egptn nd evn n Lin. Th prntng art wth sped n 
tpsttng brght th spling out of wrds bck nto vog. Bt a code sch 
as is usd her wld sav mch spc and prmit th us of a mch Irgr typ. 
Fr xampl, by th us of ths systm, th ntir nws sectn of Th Nws cld 
b set in 8-pt nsted of 7-pt typ wthout los of spc. Ths wld b 
a boon 2 pepl wth bd eys, spelly th old pepl. 

Btu ma sa, “It wld b mpossbl 2 get pepl 2 lern th nw systm.” 
Howvr, - wldnt b so hrd as umght thnk. U cn read ths, cn’t u? 
Or cn u! 
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Does Hope Case Mean Direct 
Approach to “Fair Return’? 


ParT II 


In his previous article the author has pointed out that the freeing of 

rate regulation from ritualistic “rate base” mechanics has opened the 

way for a direct approach to the problem of required return, as an end 

in itself. In this article he outlines certain concrete suggestions of ways 
and means to implement this process. 


By CARLI. WHEAT 


Natural Gas Company decision? 

is not alone significant because 
through it the administrative process 
of rate making has been freed from the 
ritual prescribed by Smyth v. Ames 
and the decisions which followed it. 
Quite apart from that ruling, the Hope 
Case is important because of the in- 
sistence by the majority Justices that 
certain fundamental economic factors 
are to be considered in determining the 
validity of the “result” reached by the 
administrators. Among the factors so 
mentioned as having influenced both 
the commission and the court are the 
corporate relations and financial struc- 
ture and history. of the Hope Company, 
its past earning record, its accumula- 
tion of surplus and reserves, the yields 
on securities of other natural gas pipe- 
line companies, the minimizing of the 
Hope Company’s business risks 


[’ has been noted that the Hope 


9 (1944) 51 PUR(NS) 193, 64 S Ct 281. 
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through adequate provision for depre- 
ciation and depletion, the nature of its 
gas supply, and its established markets 
in populous and industrialized areas. 
The obvious inference from this 
catalogue of economic factors is that, 
had they impinged differently upon 
this enterprise, or had some of them 
not existed in this instance, the court’s 
judgment that the “result” reached by 
the commission was “reasonable” 
might, and probably would, have been 
different. If, for example, the company 
whose rates were at issue had not been 
a “seasoned enterprise”; if it had not 
possessed strong corporate affiliations ; 
if its business risks had been greater ; 
and if its financing had been more 
costly, then it might well have been 
that the return allowed by the commis- 
sion would not have been deemed 
“sufficient to assure confidence in the 
financial integrity of the enterprise, so 
as to maintain its credit and to attract 
capital.” 
MAY 11, 1944 
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aenen the court did not offer any 
specification of the precise rules or 
methods to be used in arriving at a 
judgment of “reasonableness of result” 
in the consideration of these economic 
factors, the practical issue under the 
“new freedom” of the Hope Case is 
how these objective elements may best 
be defined by the administrators, and 
in what manner they may reasonably 
be judged. The process must obviously 
be divorced from wishful thinking or 
mere @ priori reasoning. It must be a 
process through which the objective 
facts, adequately and soundly arrived 
at, are allowed to become the govern- 
ing factors. Fundamentally, it must 
afford a means for determining what 
facts “assure confidence in the finan- 
cial integrity of the enterprise” and 
what facts bear upon its ability “to 
maintain its credit and to attract cap- 
ital” ; whether those facts are present 
in the case under consideration, and 
how the facts so presented may be 
weighed. Not until those facts have 
been afforded to the rate-making body, 
and not until they have been given the 
consideration which they demand, can 
the appropriate level of required earn- 
ings—the “result” of the rate proceed- 
ing—be determined with reasonable 
accuracy. How to munify the admini- 
strators with these facts—how, indeed, 
a public utility may fairly sustain its 
burden of proof in such a proceeding 
—is the fundamental problem. 


ORTUNATELY, there exist certain 

basic economic and financial norms 
which afford a logical foundation for 
the judgment to be reached. Some six 
years ago, in a study of this problem 
by the present author and his then as- 
sociates in the Telephone Rate and Re- 
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search group of the Federal Communi- 
cations Commission,” it was suggested 
that the information essential to an 
“informed judgment” in such matters 
should include: 


1. The financial history of the com- 
pany, and the relationship of its cap- 
italization to the prudent investment 
in the property. 

_2, The historical (actually expe- 
rienced) costs of debt and preferred 
capital, as shown by the company’s 
records. 

3. The current market yields on the 
outstanding securities of the company, 

4. Studies of costs of financing by 
means of various classes of securities, 

5. The general financial market 
situation at the time of the proceeding. 

6, Data as to bond and stock yields, 
and other capital costs to other com- 
panies which are deemed to possess 
similar risk characteristics. 

7. Statistical studies indicating the 
effect on investors’ demands of spe- 
cial circumstances and characteristics 
deemed to affect the amount of risk in- 
herent in the operation of the par- 
ticular utility. 


 & was pointed out in this report that 
in cases where there is no reliable 
evidence of the costs of capital to the 
particular utility, or as to investors’ 
evaluations of the risk inherent in the 
particular enterprise, it is necessary to 
develop a yardstick from the expe- 
rience of other selected utilities with 
risk characteristics similar to those of 
the company whose rates are in ques- 
tion, and as to which data are available. 
The necessity of considering the fac- 
tor of similarity of risk was noted by 
the Supreme Court in the Bluefield 


10 See “The Problem of the ‘Rate of Return’ 
in Public Utility Regulation,” June 15, 1938, 
FCC Telephone Rate and Research Depart- 
ment (Telephone Investigation). 
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Case," and the need to determine the 
costs of capital was announced by Jus- 
tice Brandeis in his Southwestern 
Bell* concurrence. Both factors were 
listed by the majority Justices in the 
Hope decision. They are, of course, 
fundamental to such an inquiry. 

Past administrative efforts to de- 
velop an appropriate factual back- 
ground in respect to these basic issues 
have frequently failed because of in- 
adequate or even misleading data. And 
an extensive examination of court and 
commission determinations on the 
issue of rate of return has disclosed 
that seldom has any real attempt been 
made in such cases to develop adequate 
objective material. In most instances, 
both the administrators and the ju- 
diciary were content to salt the meager 
data and the “opinion testimony”’ 
which they had before them with large 
dashes of preconceived notions or 
wishful thinking, based wholly upon 
their own subjective ruminations. 
Obviously, such methods must fail even 
to point the way toward the appro- 
priate conclusions. These can be de- 
veloped only through sound factual 
approaches to the problem. 





11262 US 679, PUR1923D 11. 

12 262 US 276, PUR1923C 193. 

18 See “Factors Underlying the ‘Rate of Re- 
turn’ in Public Utility Regulation, As Disclosed 
in Court and Commission Decisions,” June 1, 
1938, FCC Telephone Rate and Research De- 
partment (Telephone Investigation). 


DOES HOPE CASE MEAN DIRECT APPROACH TO “FAIR RETURN”? 


HE report above cited discusses at 
length certain methods by which 
the necessary and appropriate objective 
data can in fact be made available to the 
rate makers. Without going into detail 
here, suffice it to say that ways and 
means are there outlined for determin- 
ing general levels and trends of capital 
costs; for the measurement of such 
costs by reference to market prices of 
securities; for the analysis and meas- 
urement of investors’ appraisals of 
public utility securities; and for the 
application of the experienced capital 
costs of a public utility as a measure of 
its return requirements. Ample statis- 
tical data on each point are set forth in 
the report, and on the last issue—the 
actual measurement of “required re- 
turn”— it is pointed out that the costs 
of capital incurred by a reasonably 
capitalized public utility may ordinar- 
ily be used as a reasonable measure of 
its return requirements, since they di- 
rectly reflect the demands of investors, 
and since—through such investor eval- 
uations—they effectively reflect the 
risks and hazards of the business. The 
report states : 
Unless the demands of investors are met, 
a continued and adequate supply of capital 
to any particular enterprise, or to the public 
utility industry in general, will not result. 
Assurance that needed capital will be avail- 
able requires good credit, and the mainte- 
nance of credit apparently requires that the 


return be sufficient to meet the historical 
costs of debt and preferred stock . . . 


e 


“|. . in cases where there is no reliable evidence of the costs 
of capital to the particular utility, or as to investors’ evalua- 
tions of the risk inherent in the particular enterprise, it ts 
necessary to develop a yardstick from the experience of other 
selected utilities with risk characteristics similar to those of 
the company whose rates are in question, and as to which 
data are available.” 
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(>= any normal period of eco- 
nomic conditions, the factors 
thus outlined seem to be controlling,” 
and the critical amount of return is that 
which will maintain for the company a 
reasonably adequate credit position in 
the investment market. On this point, 
the report concludes : 


If less than this amount is earned, the 
utility and its customers must suffer be- 
cause of resultant inadequate credit, and 
if earnings be more than this, the utility’s 
equity stockholders will receive a bonus 
which by the appraisal of the investment 
market is not required.15 


In his articles on “The Direct Ap- 
proach to the Fair Return Question,” 
already cited, Paul B. Coffman reaches 
a similar conclusion, remarking that 
“in the last analysis, this [issue of re- 
quired return] boils down to the 
amount of dollars (return) that is 
necessary to maintain the credit posi- 
tion of the company, to compensate for 
the risk involved; and to enable it to 
secure new capital.” This is the test 
long since enunciated by Mr. Justice 
Brandeis and now renewed by the ma- 
jority Justices in the Hope decision. 


14 Obviously, utilities which are not reason- 
ably financed, which are not efficiently man- 
aged, or which serve naturally unprofitable 
markets require a different treatment from 
that applicable to those reasonably financed, 
efficiently managed, and occupying adequate 
markets for their services, It is the latter which 
are here considered. 

15In a recently published report on. “The 
Power Industry and the Public Interest,” the 
Power Committee of The Twentieth Century 
Fund declares : 

“Tt is plain that an electric utility must be 
allowed to charge rates which, after the de- 
duction of operating expenses, including 
wholly adequate allowance for depreciation, 
obsolescence, and the like, will leave it with 
net earnings sufficient to attract the capital 
which it needs. . . . As against the need of 
the company to have net earnings sufficient to 
attract the capital which it needs, the public is 
entitled to have the lowest rates which, under 
efficient management, will permit such earn- 
ings” (p. 236). 
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And this sum of money, says Mr, Coff- 
man, may appropriately be determined 
by an analysis of investors’ appraisal 
of the risks of capital. Such a study 
involves 
consideration of the various securities which 
have been issued—and are outstanding—by 
the company being analyzed, and an ex- 
haustive study of market quotations for 
such securities and similar securities of 


companies engaged in the same kind of 
business. 


HE determinative nature of the 
issue of investor appraisal of the 
risks of capital must be apparent, since 
in the last analysis—so long as the ex- 
isting system of private corporate 
financing prevails—the investor is the 
final source of capital. It is he who ex- 
ercises free judgment as to whether to 
invest or not, and as to how much he 
will demand by way of recompense for 
what he advances. He is influenced 
by all the economic factors which sur- 
round the enterprise. No method of 
forcing investors to dig down and pro- 
duce their dollars for the financing of 
particular private enterprises has yet 
been discovered, except that of afford- 
ing a recompense satisfactory to them, 
and in line with their appraisal of the 
risk involved.” 
Mr. Coffman has made detailed 


16In this connection, the recent report of 
The Twentieth Century Fund, already cited, 
remarks : 

“A public utility cannot exist and expand 
to meet the expanding need for its service 
without an adequate supply of capital. For 
this capital it must compete with other users 
of capital. It has a certain advantage in that 
it possesses a monopoly within a given terri- 
tory of the supply of a vitally necessary serv- 
ice. It is at a certain disadvantage in that its 
income is subject to a degree of bureaucratic 
control which may be more severe than the 
control of competition in a nonregulated in- 
dustry, and which has a definite lack of flexi- 
bility which prevents quick adaptation to 
changing conditions” (p. 235). 
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Measure of Return 


“|. . the costs of capital incurred by a reasonably capitalized public utility 

may ordinarily be used as a reasonable measure of its return require- 

ments, since they directly reflect the demands of investors, and since— 

through such investor evaluations—they effectively reflect the risks and 
hazards of the business.” 





analyses of this investor appraisal of 
the risks of capital in respect to a num- 
ber of important public utilities. These 
studies were made in connection with 
rate proceedings before regulatory 
bodies, and they afford prime illustra- 
tions of his suggested methods and 
their results. In his article above cited 
he outlines a study made by him in re- 
spect to the Panhandle Eastern Pipe 
Line Company, an interstate natural 
gas pipe-line enterprise which obtains 
its gas in western Kansas and the 
Texas Panhandle, selling it in distant 
markets, principally in Illinois, Indi- 
ana, and Michigan. 


I* connection with that study, Mr. 
Coffman examined in great detail 
the appraisals made by investors in re- 
spect to the water, electric, manufac- 
tured and natural gas, and natural gas 
pipe-line industries, studying the earn- 
ings-price ratios of their securities of 
all types in the money markets over the 
period 1937-1941. His data indi- 
cate that the least risk was deemed by 
investors to exist in the water company 
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field, where the weighted average over- 
all return demanded over this 5-year 
period was 5.34 per cent. From this in- 
dustry of least risk to that of the great- 
est, the similarly derived demands of 
investors by way of return for their 
funds were: for the electric operating 
companies, 5.53 per cent; for the 
manufactured and mixed gas compa- 
nies, 6.94 per cent; for the natural gas 
companies as a group, 7.82 per cent; 
and for the natural gas pipe-line com- 
panies, 9.19 per cent. 

Mr. Coffman’s analysis of differ- 
ences in the nature and characteristics 
of these several industries led him to 
conclude that these differing investor 
appraisals make “good common sense.” 
And since the credit position of a util- 
ity “cannot be established by regula- 
tory fiat,” he suggests that the price 
the investor is willing to pay offers the 
prime objective test, and a wholly fair 
and proper test, in this field of regula- 
tory effort. He adds: 


Because of the substantial decline in in- 
terest rates over the past nine years, there 
is a common impression that all financing 
can be accomplished on a very low-cost 
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basis today, but this impression is not 
wholly in accord with the facts. Investors 
are doing the same thing today that they 
have done in years gone by; namely, ap- 
praising risks of different classes of capital 
to the best of their ability. 


hy is the facts with respect to these 
appraisals that must be obtained be- 
fore any reasonable or informed judg- 
ment of earnings necessary for proper 
credit maintenance can be developed 
in connection with any given enter- 
prise. 

The actual costs of bond and pre- 
ferred stock money are, of course, 
highly persuasive in respect to the rea- 
sonable cost of the capital they repre- 
sent, and if there have been recent ex- 
amples of such financing by the com- 
pany in question the costs then in- 
curred are of special importance. In 
any event, a study of such costs in- 
curred by companies of similar or com- 
parable risk should be made for pur- 
poses of test and comparison. In the 
case of common stock, the actually ex- 
perienced dividend rates of the com- 
pany under consideration are obvious- 
ly not themselves controlling, but an 
examination of earnings-price ratios 
serves to disclose the true “cost” of 
common stock capital, and this is 
deemed by Mr. Coffman “a reliable 
measurement.” 

Having determined the costs of all 
forms of debt and equity capital for 
the subject company, and after testing 
those costs against those of compar- 
able enterprises, the figure of “re- 
quired return” may readily be ob- 
tained, since the sum total of these 
costs, when added to the company’s op- 
erating expenses (including a reason- 
able depreciation allowance and an 
amount to cover taxes paid), repre- 
sents the number of dollars of earnings 
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required in order to assure the com- 
pany’s financial integrity, and to en- 
able it to maintain a proper credit po- 
sition and to secure needed new money 
at reasonable cost. 


See this figure is the “result” 
which must be sought in any rate 
case, and since it represents the “rea- 
sonable” amount of earnings required 
for the continued effective operation of 
the business, a “return” so derived 
fairly and adequately meets the de- 
mands of the Hope decision. By seek- 
ing this ultimate figure through these 
direct processes, the classic but indirect 
route of “fair return on fair value,” 
with its array of intellectual hazards, is 
simply by-passed. From all viewpoints 
—consumers, stockholders, regulatory 
bodies, and courts — the direct ap- 
proach offers manifold advantages 
over the indirect route. 

An interesting concrete program for 
the use of direct methods of approach 
to “return” is found in the “rate ad- 
justment plan” recently approved for 
application to the electric department 
of New Jersey Power & Light Com- 
pany.” 

This new plan affords a “continu- 
ous regulation of return,” with full 
recognition of inevitable variations in 
surrounding economic and financial 
conditions. Although a “rate base” is 
used, it is multiplied by a fluctuating 
“rate of return” derived by a prelimi- 


17Dr. J. R. Foster, whose work this plan 
largely reflects, was one of the group whose 
efforts resulted in the FCC Telephone Rate 
and Research reports above discussed. The 
philosophy of a “stabilizing reserve” to offset 
deficiencies in earnings in years of actual re- 
turn lower than the return economically re- 
quired is new, and the operation of such a 
reserve under the pro - New Jersey plan 
will doubtless be watched with much interest. 
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nary determination of “return,” as 
such, through direct approach. 


T= New Jersey program illus- 
trates one of the more important 


possibilities that may be expected to 
flow from the adoption of a direct ap- 
proach to return—that is, the oppor- 
tunity afforded under such a program 
for informal negotiation as a substi- 
tute for costly and time-consuming 
formal rate hearings. Because the facts 
that must be determined under such a 
program are facts of the outside world 
and not the mere imaginings of the 
administrators, reasonable men should 
be able to develop them on a nonargu- 
mentative, across-the-table basis. A 
more objective and much more speedy 
method of rate regulation is thus made 
possible, and this factor has been par- 
ticularly apparent in the California 
Railroad Commission’s annual rate 
adjustment program, which is based 
on careful fundamental studies supple- 
mented by full and frank informal dis- 
cussions. This plan is largely the 
product of the efforts of E. F. Mc- 
Naughton and his associates on the 
commission’s staff. It has rendered 
formal rate proceedings almost unheard 
of over a period of several years.” 


r conclusion, it is not to be supposed 
that the use of the direct approach 
to return will necessarily simplify rate- 


18 The report of The Twentieth Century 
Fund, above cited, discusses at some length 
the importance of developing informal meth- 
ods of rate adjustment in the electrical indus- 
try. If adequate factual data can be made 
available on the subject of investor demands 
and required return, such informal processes 
should doubtless become highly useful. But in- 
formality of method is in no sense a substitute 
for fact gathering. As a matter of fact, ade- 
quate statistical and economic data may prove 
even more neces under informal rate-fixing 
programs than under any other method. 
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making processes. The economic forces 
which must be considered and whose 
impact must be weighed in this con- 
nection are complex in nature, and the 
facts which must be related to the op- 
erations under consideration are to be 
secured only by painstaking research. 
Here, as in other phases of the admin- 
istrative process, the development of 
adequate methods and_ reasonable 
standards is of fundamental impor- 
tance, Unless the administrators can be 
afforded such standards the proc- 
ess might tend to become both hap- 
hazard and ineffective. Norms must be 
devised not only for successfully cop- 
ing with typical and normal corporate 
situations, but for abnormal circum- 
stances, such as unorthodox financial 
structures. It is important to provide 
means for rewarding efficiency of man- 
agement—rather than penalizing it, as 
is often the case at present. And meth- 
ods are needed by which proper financ- 
ing may be encouraged. All these are 
possible under this direct approach, 
but there is no royal road to easy, two- 
plus-two results in this field, for “we 
cannot make complex economic situa- 
tions simple by hoping or assuming 
that they are.’’”” 

It is not to be expected that this di- 
rect approach to required income will 
at once supplant so-called orthodox or 
classical methods of rate making. It af- 
fords a test, however, which can hardly 
be overlooked by even the most con- 
servative of administrators. And now 
that the Supreme Court has pointed 
the way to release from Smyth v. Ames 
ritualism, many commissions will 
doubtless look to the economic alterna- 


19 Ruggles, Clyde O., “The Role of Rate 
Making,” Harvard Business Review, 1940, 
Vol. XVIII, No. 2, p. 227. 
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tives. As the accumulation of pertinent 
data expands, practical applications of 
these methods will become easier, and 
the logic of this approach will become 
more widely recognized. Full develop- 
ment of the processes of direct ap- 
proach, however, and of the standards 
by which administrators may be 


guided, reasonably and fairly, in this 
important sphere of effort will take 
time—and much hard study. But the 
end will be worth the cost. The door 
which the Hope Natural Gas decision 
has unlocked is a door to a very real 
“new freedom” in this difficult and 
stubborn field. 





Is Farm Growth Running Ahead of Electrification? 


tS i SHE number of farms receiving [electric] service in- 


creased from 2.6 per cent in 1923 to 10.9 per cent in 
1935, to 41.9 per cent in 1944. 

“Prior to 1935, rural electrification had been restricted to 
selected classes of farm residents, with 6,000,000 farms re- 
maining without service in 1935... . 

“According to the latest available census information and 
substantiated by REA’s experience and survey data, there are 
approximately 7,000,000 unserved farms and rural homes with- 
out central station service.” 

—EUvuGENE CASEY, 
Presidential assistant. 


* * * * 


CC YN this nation where codperatives have brought service to 

I more than 1,000,000 rural families, there are yet un- 
served—according to recent census figures—7,151,188 farms 
and rural homes. In addition to the 2,500,000 farms in Amer- 
ica now receiving central station service, available data indicate 
that there are more than 5,000,000 farms and rural nonfarm 
residences and other establishments nearly all located within 
the potential reach of REA-financed systems.” 


—WiiaM J. NEAL, 
Deputy administrator, Rural 
Electrification Administration. 
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OUT OF 
THE MAIL BAG 


Mr. McDiarmid’s Reply to 
Quebec’s Premier Godbout 


I HAVE read the letter which you received from 
Premier Godbout of the Province of Que- 
bec in criticism of my article on the Quebec 
utility situation, published in your issue of 
February 17th. This letter is by way of reply. 

At the time this article was written I was 
under the impression that the valuation of 
$41,471,272 set by the public service board on 
the Montreal Power property was supposed 
to include the Beauharnois plant. In this I 


was evidently in error and candidly admit as 
much, 

My reasons for this assumption were as 
follows: On all published reports of Montreal 
Power, including the company’s own annual 
reports, a confidential report furnished by the 


company to financial institutions, and reports 
prepared by Institutional Utilities Service in 
New York, the 496,420-kilowatt Beauharnois 
plant has been included as an integral part of 
the property of Montreal Power. Practically 
all the securities of Beauharnois are owned by 
Montreal Power. The former company is the 
chief supplier of power to the Montreal Power 
system, and it operates physically as a part of 
that system. In 1942, Beauharnois produced 
over 56 per cent of the total system input of 
Montreal Power. It, therefore, seemed to be 
an entirely reasonable assumption that if the 
Province was about to take over the Montreal 
Power property it would also take over Beau- 
harnois, which is an essential part thereof. 
Press and other published reports available 
did not indicate anything to the contrary. 
However, even excluding the Beauharnois 
and Montreal Island properties, the price, 
which the Province has set on the remaining 
property of $41,471,272 still appears ridicu- 
lously low. The average number of electric 
customers served by this company in the year 
1942 is listed by Institutional Utilities Service 
at 280,354. The price which it is proposed to 
pay for this property, therefore, represents 
only $147 for each of these customers. Meas- 
ured against the present number of customers 
the price would appear lower still. Consider- 
ing the fact that this valuation is supposed to 
cover not only the distribution system in the 
Montreal metropolitan area, but extensive 
transmission and substation capacity capable 
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of supplying the unusually heavy industrial 
load in the territory, the Cedars hydro plant 
(rated in the company’s reports to financial 
institutions at 175,000 kilowatts), and some 
smaller hydro plants, a value of only $147 per 
customer seems so low as to be confiscatory. 

A price of $147 per customer would be 
modest for a small-town distribution system 
serving only retail customers. Many such 
systems have changed hands in this country 
at substantially higher figures. It appears 
entirely out of place when applied to such a 
property as that owned by Montreal Light, 
Heat & Power. 

The price at which it was proposed to take 
over was just about 1.7 times the 1942 electric 
gross, excluding from this figure the proceeds 
from power sold to other utilities. As was 
pointed out in my article this gross was based 
on comparatively low rates. 


r. GopBouT states that the bondholders of 

Montreal Power will be protected by 
the fact that their bonds are secured by the 
pledge of the bonds of Beauharnois and Mon- 
treal Island Power. This, of course, depends 
entirely on the type of treatment accorded by 
the Province to these two companies. If it 
should decide to expropriate them on a con- 
fiscatory basis as is being attempted with re- 
spect to their parent, then the bonds of Mon- 
treal Power might not prove to be well pro- 
tected. And what about the stockholders who 
have very substantial claims junior to the 
bonds? Montreal Power stock has long been 
regarded as the best secured electric utility 
stock in Canada. 

Mr. Godbout questions my statement which 
was to the effect that hydroelectric generating 
capacity owned is highly efficient. Leaving 
out of account Beauharnois, the most im- 
portant item of such property is the Cedars 
plant on the St. Lawrence. Available pub- 
lished reports list the capacity of this plant at 
175,000 kilowatts and in 1942, the last 
year on which data is available to the writer, 
reports indicate that this plant generated 1,- 
264,000,000 kilowatt hours. This is equivalent 
to power generation at a capacity of 175,000 
kilowatts for 7,223 hours out of the year, or 
over 83 per cent of the total hours. Anyone 
in the least familiar with hydro plant opera- 
tion would be willing to admit that this is an 
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unusually favorable record and shows a high 
degree of efficiency. Assuming this plant to 
have a capacity of only 150,000 kilowatts, as 
claimed by Mr. Godbout, the 1942 production 
was equal to capacity operation for over 96 
per cent of the hours in the year, an almost 
unheard of record. Yet Mr. Godbout states 
that this is not an efficient plant! 

He also states that the rest of the generating 
capacity has been shut down for over ten 
years, The record as published by Institu- 
tional Utilities Service shows that the 10,800- 
kilowatt Chambly hydro plant generated over 
42,000,000 kiiowatt hours in 1942, a pretty 
good record for a shut-down plant. 

Mr. Godbout admits that his public service 
board found a value of $70,070,671 before de- 
preciation and $41,471,272 after depreciation. 
In other words, the amount of depreciation 
which they propose to deduct in arriving at a 
net value amounts to 41 per cent of the unde- 
preciated value assigned to the property. Such 
a percentage deduction is almost unheard of 
in arriving at a value for an electric utility 
property in as good condition as that of Mon- 
treal Power appears to be. It is higher than 
the writer has ever heard of being applied to a 
property of this type in a case involving pur- 
chase and savors very much of an unfair and 
confiscatory approach to the matter. 


s for comments on the racial situation, I was 
there attempting to do a job of objective 
reporting, and statements made were not meant 
as personal opinions. It is common knowl- 
edge that certain racial tensions do exist in 
Canada at this time, and in all probability they 
tend to play a part in the present utility con- 
troversy. At least they form part of the 
background of this controversy. Therefore, 
an article attempting to cover this subject 
without any allusion to the racial phase would 
have been obviously incomplete. A _ sincere 


attempt was made to cover this part of the 
subject from the various points of view in- 
volved. 


N summing up, I was under an understand- 

able misapprehension with respect to the 
purchase of the Beauharnois property at the 
time this article was written, a misapprehen- 
sion which I am glad to have corrected by Mr, 
Godbout. However, this does not serve to 
change the basic conclusions reached, which 
were that the Province of Quebec has given 
indications of wishing to expropriate an effi- 
ciently run private utility system at a confisca- 
tory price. ; 

This entire matter has been handled by the 
Provincial government of Quebec in a way 
calculated to shake the confidence of those 
having investments in that Province and par- 
ticularly in its utilities. The matter of utility 
expropriation was suddenly sprung late last 
fall. This was followed by loose charges of 
exploitation by the utilities, accompanied by a 
total lack of factual proof, and to which the 
utilities had little opportunity to reply. Now, 
just a short time later, when the utilities are 
fully occupied in handling the heavy war load 
with staffs shortened by the war, comes a bill 
to expropriate Montreal Power at a confisca- 
tory price. 

Mr. Godbout will do well to bear in mind 
that a high level of employment under the free 
enterprise system, such as has prevailed in 
Quebec in the past, depends on a large and free 
flow of funds into investment. The course 
he is taking is well calculated to impede or 
block such a flow in future, for capital will 
refuse to stick its neck out where it is likely 
to lose its head. 

—Fercus J. McDrarmip, 
Manager, investment research department, 
The Lincoln National Life Insurance 
Company. 





Labor-management Pattern? 


66 FR manera observers wondered yesterday [April 19, 1944] 


whether the shape of corporate things to come is foreshadowed 
the annual meeting of American Telephone, in which a bloc of em- 
ployee-stockholders endeavored to name a director. The attempt failed, 
but it is a fair guess that more will be heard along this line in the future. 
At least equally important was the exposition at the meeting by Walter 
S. Gifford, president, of plans for television and other developments. The 
tremendous utility obviously is scheduled for further growth by means 
of new services and a prompt and maximum use of new ideas and in- 
ventions. The company clearly intends to remain the best argument 
in the world for private ownership and against government operation.” 


—Exceret from New York Herald 
Tribune. 
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Wire and Wireless 
Communication 


Bony is every indication that the 
Bell system will have plenty to do 
when the war is over, Walter S. Gifford, 
president of the American Telephone and 
Telegraph Company, told stockholders 
on April 19th at the annual meeting in 
New York city. He stated that postwar 
plans of the company begin with doing 
everything it can to help win the war 
as quickly as possible. 

Stockholders rejected an attempt by a 
group of employee-stockholders to gain 
a place on the board of directors through 
one of the company’s labor organizations, 
and reélected the present board spon- 
sored by the management. Of 18,870,000 
shares outstanding, about 11,250,000 
were represented and the management 
slate received votes representing 11,236,- 
781 shares while the labor candidate re- 
ceived votes representing 13,177 shares. 
More than 400 shareholders were pres- 
ent. Mr. Gifford stated: 


We look forward to a record postwar con- 
struction program and we have many new 
things we.-expect to do. We expect to pro- 
vide intercity networks—ultimately nation- 
wide in extent—for television. We plan to 
try out short-wave radio relay systems for 
long-distance telephone service and for tele- 
vision. We know that coaxial cable systems 
—cables which are capable of carrying sev- 
eral hundred telephone conversations simul- 
taneously in two metal tubes a little larger 
than a lead pencil, with a copper wire inside 
each extending along its axis—work very 
satisfactorily,  & we do not know whether 
or not radio relay systems will work better 
or prove more economical. We are in the 
communications business and we intend to 
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use the best and most economical means 
whether wire or radio. 

Financially the Bell system has not 
profited by the war. Earnings on investment 
have, except for the recent depression years, 
been the lowest on record, a period of more 
than forty years, and, in spite of a record- 
breaking volume of business, earnings for 
each of the past two years have, in per- 
centage of revenue, been lower than in any 
previous year, not excepting the lowest of 
the depression years. Although the price of 
practically everything has increased, tele- 
phone rates have not increased—on the con- 
trary, long-distance telephone rates have 
been reduced substantially. The schedules of 
pay of Bell system employees are the highest 
they have ever been. 

Financially, the Bell system, while not it- 
self profiting by the war, has contributed 
very substantially to the war effort. Since 
Pearl Harbor, the system has paid in taxes 
to the Federal government more than $648,- 
000,000, or nearly two-thirds of a billion dol- 
lars. Over $300,000,000 additional has been 
collected by Bell system companies and paid 
to the Federal government in excise taxes 
borne directly by telephone users. Thus, 
about a billion dollars of the cost of the war 
has been paid directly and indirectly by the 
Bell system and its telephone customers. 
Moreover, the system has codperated in each 
of the four war loan campaigns and has 
kept practically all of its cash assets invested 
in government securities. 


Donald H. Belcher, assistant comptrol- 
ler of AT&T, was elected treasurer of the 
company at the meeting of the board of 
directors, which followed the annual 
stockholders’ meeting, Mr. Belcher suc- 
ceeded James F. Behan, who reached the 
company’s retirement age of sixty-five 
last month. The election of Mr. Belcher 
was effective May Ist. 
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Se at the annual meeting 
overwhelmingly voted against three 
proposals by labor unions to gain repre- 
sentation on the board of directors, re- 
vise the pension system, and restrain the 
management from selling the Bell sys- 
tem’s teletype and leased wire services to 
Western Union Telegraph Company. 

The traditionally calm conduct of an- 
nual meetings was shattered as three 
precedents went by the board. For the 
first time in the long history of AT&T a 
labor group, owning stock in the corpora- 
tion, attempted to participate directly in 
the affairs of management. The union’s 
candidates were Charles H. Parsons, 
president of the United Telephone Or- 
ganization, and Mrs. Elizabeth Walsh, 
both employees of New York Telephone 
Company who own stock in the system. 

The proposal, termed by union officials 
“a new adventure in labor-management 
relationships,” was the first in the com- 
pany’s history. In proposing Mrs. Walsh 
as a director, it was pointed out that this 
was the first time a woman was nomi- 
nated for the board of directors of 
AT&T. 

The third precedent that went by the 
board was that the annual meetings usual- 
ly were completed in thirty minutes, Last 
month’s session lasted from 11:30 a. m. 
to 1:52 P. M. 

While the session grew heated at 
times, management had a comparatively 
easy time, since most of the proposals 
made by union officials were answered by 
the three hundred and fifty stockholders 
present. They were obviously hostile to 
the labor representatives as they re- 
peatedly cheered rebuttals of the labor 
arguments. 

Although the labor union’s proposals 
were voted down, Henry Mayer, attorney 
for the group, indicated that the fight 
would not be abandoned. 

ae, die as 


HE U. S. Office of Civilian Defense 

last month announced that the Na- 
tional Security Award had been granted 
simultaneously to the twenty-four asso- 
ciated companies of the American Tele- 
phone and Telegraph Company. 
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This was said to be the first time the 
National Security Award, established to 
recognize superior organization for plant 
protection and security, had been granted 
to all establishments of a major corpora- 
tion at one time. In the case of the tele- 
phone companies, OCD said, the nation- 
wide integrated program for the protec- 
tion of communications and _ similar 
widespread arrangements to codperate 
with and facilitate the work of OCD and 
the armed services, merited inclusion of 
all the associated telephone companies in 
the award, 

Lieutenant General William N. Has- 
kell, director of civilian defense, said 
“the cooperation of the telephone indus- 
try in civilian defense and war programs 
has been so complete and so thorough 
that it is an outstanding example of the 
patriotic conversion of an entire indus- 
try to war-time needs.” 

ie he ee 


HE New Jersey Board of Public 
Utility Commissioners recently ap- 
proved, over the objections of Commis- 


sioner Crawford Jamieson, a rate sched- 
ule which it estimated would save cus- 
tomers of the New Jersey Bell Telephone 
Company $720,000 a year. 

Jamieson had declared the proposed 
settlement would benefit “users of tele- 
phones who are least in need of it” and 
was “inadequate and unsound.” The ma- 
jority opinion, however, said further 
study must precede any basic revision of 
rates and it called the reduction one of 
the most generous made by the nation’s 
telephone companies as a result of a Fed- 
eral Communications Commission ruling. 

The FCC ordered the American Tele- 
phone and Telegraph Company to give 
affiliated companies a larger share of the 
receipts from long-distance telephone 
business. 

Under the schedule approved on April 
18th, the state commission said, the intra- 
state mileage rates for certain types of 
telephone service (Jamieson described 
this as private wires) “will be consider- 
ably reduced.” 

Other reductions were on toll calls 
within the state, residence extension tele- 
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phones, and business extension-and pri- 
vate branch exchange telephones. 

The board estimated $675,000 of the 
$720,000 saving would go to 80,000 to 
90,000 mileage and extension customers. 

It estimated New Jersey Bell would re- 
ceive $597,000 a year in additional reve- 
nue from AT&T, while the $720,000 rate 
cut, plus an earlier $6,000 reduction, 
would pass on to customers 121.5 per 
cent of what New Jersey Bell received 
under the FCC settlement as based on the 
1942 volume of business, or 103.6 per 
cent on the 1943 basis. 

“The company’s proposal,” the com- 
mission said, “. . . with the one exception 
of the state of Wisconsin, exceeds that 
approved by any other state in the coun- 
t fl 
‘ 2 ~s 


Byer on Congress to “act now” or 
“one day the nation will wake up 
with a muzzle on,” Eugene L. Garey, 
former general counsel of the House se- 
lect committee to investigate the FCC, 
on April 18th told the National Economic 
Council at the Biltmore hotel, New York, 
that the commission “exemplifies the 
most dangerous aspects in the indoc- 
trination and activation” of a move to 
destroy freedom in the United States 
and institute complete government con- 
trol over communications. 

He declared that the FCC control over 
“free exchange of thoughts is the seed 
of dictatorship, and the historic warning 
of the approach of tyranny.” Through 
its licensing power the FCC “accom- 
plishes indirectly and unlawfully that 
which it desires but cannot do directly or 
lawfully,” he added. 

Freedom of speech requires that 
radio should be as free from government 
licensing regulation and control as the 
press, said Mr, Garey. He explained 
that because of early-day interference in 
radio Congress had to act in the alloca- 
tion of frequencies to avert threatened 
destruction of radio’s usefulness, but he 
denounced the methods which he said the 
FCC is using beyond the intent of Con- 
gress, 

“A traffic policeman for the air lanes 
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is a vital necessity,” he asserted, “but as 
in the case of other police agencies, 
FCC’s legal function is and should be to 
preserve peace among the stations, to 
protect property rights, and not to ter- 
rorize, dominate, and control the business 
of free speech it was designated to pro- 
tect. From the seed of needy FCC has 
grown into a strange and weird fungus 
on our body politic. From an agency of 
protection it has become a menace and 
a destroyer.” 


KE ie special House committee in- 
vestigating the FCC has indicated 
that Herbert E. Gaston, assistant secre- 
tary of the Treasury and secretary of the 
Board of War Communications, will be 
subpoenaed and instructed to produce 
correspondence between President 
Roosevelt and Chairman Fly in the lat- 
ter’s capacity as chairman of the Board 
of War Communications. It was under- 
stood that the correspondence had to do 
with the establishment of a special com- 
mittee to study international communica- 
tions. Chairman Fly has heretofore taken 
the position that such correspondence be- 
tween himself and the President is con- 
fidential and not subject to the House 
committee’s inquiry. 

Representative Lea, Democrat of Cali- 
fornia, chairman of the House group, 
was reported to have approved the issu- 
ance of the subpoena for Mr. Gaston and 
the White House correspondence after a 
letter had been placed in the record from 
Assistant Secretary of State Breckin- 
ridge Long, inviting Mr. Fly to serve on 
a committee to study “postwar” com- 
munications, 

eo eee 


ee es recent optimistic 
statements by Senator Wheeler, 
Democrat of Montana, chairman of the 
Interstate Commerce Committee, about 
the possibilities of passing radio legisla- 
tion at the current session of Congress, 
Washington observers are increasingly 
skeptical about chances for such action. 
Ata press conference at Asheville, North 
Carolina, on April 18th, during a meet- 
ing of the North Carolina Association of 
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Broadcasters, Chairman Fly of the 
Federal Communications Commission 
stated his personal view that there was 
only a remote chance of new legislation 
being enacted at this session. Chairman 
Fly was apparently alluding to the 
Wheeler-White bill for revising the 
Communications Act and reorganizing 
FCC. Asked about new legislation, Fly 
stressed the need for unification of in- 
ternational carriers looking toward es- 
tablishment of a monopoly which could 
cope with British competition and assure 
American carriers of a fair deal. The 
Senate already has adopted a resolution 
authorizing an inquiry into the whole 
subject of an international merger. 

“This is an ideal principle and a prac- 
tical one,” Mr. Fly declared. “It is sur- 
prising how little opposition there is to 
such an undertaking.” 

Through such a merger, the chairman 
declared that useless duplication would 
be eliminated and maximum use made of 
scarce radio frequencies. There should 
result, he said, an increased flow of traf- 
fic, by virtue of lowered press rates, 
thereby providing an increased budget of 
information which would tend to create 
common understanding among peoples. 

Chairman Fly asserted the commis- 
sion has no plans under consideration 
which would restrict present standard 
broadcast operators from engaging in 
FM. On the contrary, he declared, the 
present policy is to encourage broadcast- 
ers to enter the new field, as probably the 
best qualified. 


SKED about television, Mr. Fly de- 
Avcared there are no technical ob- 
stacles in the way of commercial opera- 
tion or production of equipment upon 
cessation of hostilities. He asserted that 
development of television during war 
time perhaps has eclipsed the previous 
decade of experimentation and makes in- 
troduction of the visual art a logical step. 

Predicting television transmission in 
metropolitan areas as soon as the freeze 
on equipment is lifted, the chairman said 
smaller communities, chiefly because of 
the expense involved in operation, prob- 
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ably would have to wait for the establish- 

ment of television networks, It may well 

be, he said, that there will be “transcon- 

tinental FM and television employing 

the use of high-frequency radio relays.” 
oe ee 


ONSOLIDATED net income of the In- 

ternational Telephone & Telegraph 
Corporation and subsidiaries moved up 
158 per cent for 1943 over 1942, accord- 
ing to a recent statement by Sosthenes 
Behn, president, in his annual report to 
the stockholders. The improvement was 
due mainly to an increase in the net in- 
come of the company’s manufacturing 
subsidiary, Federal Telephone & Radio 
Corporation, which is operating in this 
country, and also to the higher United 
States dollar value of the net income of 
Argentine subsidiaries, 

The report was made amid a number 
of rumors in financial circles that IT&T 
was planning not only to expand Fed- 
eral’s manufacturing activity in continen- 
tal United States with the production and 
sale of new and improved equipment for 
postwar distribution in the United States 
independent telephone field, but also the 
possibility that IT&T might enter the 
operating telephone field in continental 
United States. 

The consolidated statement of IT&T 
included only the accounts of the sys- 
tem’s units engaged primarily in the op- 
eration of telephone and radiotelephone 
properties in the Western Hemisphere. 
Operations of. Spanish, English, Mexi- 
can, and Chinese subsidiaries, and those 
located in enemy or enemy-occupied ter- 
ritories, were not reflected. 


| Sua eae activities of the 
corporation, handled in this coun- 
try by the Federal Telephone & Radio 
Corporation, were marked by continued 
expansion and rapidly accelerated pro- 
duction, the report declared. Monthly 
production of war materials by Federal 
Telephone increased from $2,300,000 in 
January to $7,800,000 in December, and 
at the end of the year orders on hand ex- 
ceeded $100,000,000, with more than 
10,000 employees on the payroll. 
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By OWEN ELY 


Cities Service Company 


Ry SERVICE CoMPANY is a holding 
company with about two-thirds of 
its system interests in oil and natural 
gas, and one-third in utilities. Parent 
company income and the additional 
equity in subsidiary earnings are sum- 
marized in the table on page 632. The 
figures are for 1942, since the 1943 data 
(only partially available in the annual re- 
port) will not be released for several 
months. The wide ramifications of the 
system are indicated in the list of hold- 
ings. The parent company controls three 
important subholding companies—Em- 
pire Gas & Fuel, Arkansas Natural Gas, 
and Cities Service Power & Light, and 
the latter controls a fourth system, Fed- 
eral Light & Traction. Geographically, 
operations are largely in the Middle 
West and South, but there are also prop- 
erties in Pennsylvania, Canada, and the 
Argentine, together with important New 
York city real estate, 

Under the Public Utility Holding 
Company Act, the top company will 
probably have to divest itself of Cities 
Service Power & Light, and Arkansas 
Natural Gas may have to dispose of its 
retail gas distribution system. Some of 
the smaller retail gas companies directly 
controlled by the top company also may 
have to be sold or redistributed, before 
Cities Service can void its status as a 
holding company subject to § 11 regula- 
tions. 

The system dates from 1910 and divi- 
dends were paid in cash, warrants, or 
scrip up to 1932. At that time Cities 
Service encountered its first consolidated 
deficit (which persisted for three years 
more) and nothing has been paid on the 
preferred or common stocks since that 
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year, except for a partial payment on the 
first preferred in 1941. Arrears now 
amount to approximately $67 on the $6 
(first) preferred, $71 on the BB prefer- 
ence, and $7.10 on the B preference. 


URING the 1920’s system earnings 

were stated before reserves for de- 
pletion, depreciation, etc. In 1929 earn- 
ings before such reserves amounted to 
$1.18 a share on the common stock, 
which sold as high as 68. After estimated 
allowance for reserves, the stock was 
probably selling at close to 100 times 
share earnings. Later the stocks were 
reduced by exchanging 1 new for 10 
old shares. The new stock sold as low as 
24 in 1942, despite earnings of $3.62 per 
share, or at a little over half the earn- 
ings—reflecting a wide range of market 
sentiment between the zenith of opti- 
mism in 1929 and the nadir of pessimism 
in 1942. This price was only about one- 
sixth of the adjusted 1932 low, when in- 
dustrial stocks made their worst show- 
ing, and the continued decline to new 
low levels seemed due largely to the com- 
pany’s holding company status under the 
Utility Act. The fact that the system 
was largely in the oil and gas business 
was apparently ignored, and attention 
concentrated on its utility problems. Al- 
so, the sharp improvement in the balance 
sheet since 1932 was overlooked, while 
the huge arrears on the preferred stocks 
were evidentally stressed. 

During the years 1930-1942, inclusive, 
the system had retired $205,433,000 par 
value of funded debt, notes payable, and 
preferred stocks, or more than one- 
quarter of the total outstanding in the 
hands of the public. Moreover, at the 
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end of 1943 the system reported cash 
assets of over $102,000,000 and total 
current assets of over $165,000,000 com- 
pared with current liabilities of $73,- 
000,000. Rapid progress had also been 
made in writing down the plant account. 
Of the gross property account of some 
$895,000,000, $242,000,000 was deducted 
for reserves, and write-offs of $46,000,- 


000 had been taken, while additional re- 
serves of $14,000,000 had been set up on 
the liability side of the balance sheet. De- 
spite these adjustments the stated equity 
for the common stock was in excess of 
$141,000,000, or about $38 per share. 


HE parent company as of Decem- 
ber 31, 1943, reported cash assets 


7 


SOURCES OF INCOME OF CITIES SERVICE COMPANY (1942) 
AND ADDITIONAL EQUITY IN SUBSIDIARY EARNINGS 


(000 omitted) 


Subsidiaries— Inter- 
Oil-gas (wholesale) est 
Empire Gas & Fuel 
Arkansas Nat. Gast . 
Cities. Ser. Oil (Penn. ). 2, 149 
Cities Ser. Oil (Ont.) . 183 
Cities Ser. Oil (Arg.) . so 
Penn-York Nat. Gas .... 62 
Gas (retail) 
Gas Service Co. ........ 
Republic L. H. & P. .... 44 
Dominion Nat. song (Ont.) 60 
Kansas City G ms 
Wyandotte nell Gas .. 93 
Electric and gas 
Cites set POL 5... 
Cons. Cities L. P.& T. .. 
Ozark Utilities 
Real estate 
Chesebrough bldg. ...... 
Sixty Wall Street 
Sixty Wall Tower 
Miscellaneous 
Cities Ser. Defense Corp. 
Other investments 
Nat. Gas P. L. of Amer. 
— Oil 


Pfd. 
Div. 


$$ 784 


Total Est. Add. Total Rec’d. 

Rec'd. Equity Plus Equity 

$6,000 $ a a 
784 1,746 


D 672 1,477 
D 18 

1 

3 


Com. 
Div. 


783 


111 
90 


428 . 1,107 
584 584 
2 141 











Recapitulation—totals 
Oil-gas auenee). 
Gas (retail) . 
Electric and gas. 
Real estate 


$1,294 $13,139 = $14,577 


$ 35 
245 


1,014 











$1,499 


$1,294 $13,139 = $14,577 


* Includes interest received from Cities Service Gas and Cities Service Oil (Delaware), 


subsidiaries of Empire Gas & Fuel. 


** Including preferred dividend (unpaid) of $2,805,000. 
t About one-quarter of system revenues are from retail distribution of gas. 


D—Deficit. 
MAY 11, 1944 
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of $31,000,000 but net current assets 
were only about $21,000,000. Against 
this the company had a bond maturity of 
over $76,000,000 in 1950, and approxi- 
mately $44,000,000 dividend arrears on 
the preferred stocks. The triple problem 
facing the company is therefore to dis- 
pose of its utility interests, refund its 
bonded debt, and adjust the preferred 
arrears. A broad refunding operation, if 
and when it can be consummated, should 
not only reduce interest charges substan- 
tially, but would take care of early ma- 
turities and remove burdensome pro- 
visions of the present bond indenture. 
Such a refunding would doubtless in- 
clude retirement of the small issue of 
consolidated Cities Light Power & Trac- 
tion Company first 5s, which are guar- 
anteed by Cities Service and which tie 
up valuable collateral, 

It is unfortunate that SEC rules pre- 
vented repurchase of the preferred stocks 
in any substantial amount when they de- 
clined to low levels two years ago. At 
that time, all three preferred stocks could 
probably have been repurchased with 
only a portion of the cash on hand. How- 
ever, this might have resulted in an un- 
fair advantage to common stockholders. 
The first preferred, which formerly sold 
down to 64 and has recently been over 
100, would seem to have a fair chance of 
realizing $160 or more at some future 
date—par plus arrears—unless some 
compromise over dividends is approved 
by the SEC. Since the amount of second 
preferred stock (the BB preference and 
B preference) is far smaller than the 
first preferred issue, it might receive 
similar treatment despite its junior 
position. 


8 exes of Cities Service’s interest 
in its utility subsidiaries should 
help solve its financial problems. While 
it might be difficult under the present in- 
denture, a bond refunding would pave 
the way for a distribution of the com- 
mon stock holdings in Cities Service 
Power & Light to preferred stockhold- 
ers in partial satisfaction of the divi- 
dend arrears. Power & Light has now 
arranged to retire its entire (parent com- 
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pany) funded debt and preferred stock, 
using proceeds of the sale of Public Serv- 
ice of Colorado, together with a bank 
loan and other cash on hand. An impor- 
tant subsidiary, Empire District Electric, 
is being merged with other western utili- 
ties and will probably be refinanced and 
sold, possibly in the near future, per- 
mitting a mark-down in the bank loan. 

Odds and ends such as East Tennessee 
Light & Power and Danbury & Bethel 
Electric will doubtless be disposed of. 
Federal Light & Traction is also being 
streamlined, and the substantial invest- 
ment in that system will doubtless be dis- 
posed of eventually; this program has 
been delayed by difficulties with the 
Tucson property. 

If the stock of Cities Service Power & 
Light was distributed to its stockholders, 
and other retail electric-gas interests are 
disposed of, the top company need no 
longer worry about § 11, since it would 
then be outside SEC jurisdiction. 

In 1943 Cities Service Company 
earned its over-all system charges and 
preferred dividends 1.52 times on a con- 
solidated basis; $3.78 a share was re- 
ported for the common stock after set- 
ting aside a $2,000,000 “postwar adjust- 
ment” reserve—earnings before such ad- 
justment being $4.32 compared with 
$3.40 in 1942, $2.90 in 1941, $1.72 in 
1940, and 68 cents in 1939. The stock is 
selling at 144, first preferred is 1014, 
and preference stocks slightly lower. 


¥ 


Press Reports of Associated Gas 
Earnings Misleading 


ssocIaTED Gas & ELectric bonds 
broke several points (about 10 

per cent) on April 5th, on the news that 
the SEC had approved the reorganiza- 
tion plan submitted by the trustees with- 
out substantial change. The apparent rea- 
son was the extremely low figure for 
earnings on the new common stock, pub- 
lished (in press reports) as the trustees’ 
official estimate approved by the SEC. 
Net earnings before debt retirements 
were forecast at 56 cents a share in the 
first year of the plan, and 60 cents after 
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ten years, Dividends would, it was 
thought, range between 30 and 40 cents 
a share. So far as the writer observed, 
the press stories, while publishing other 
details of the plan at considerable length, 
gave little or no explanation as to how 
the earnings figures were arrived at. 
Wall Street is accustomed to dealing in 
“consolidated system earnings” per 
share, whereas the estimates prepared by 
the trustees, and readjusted to some ex- 
tent by the SEC, were on a conservative 
“parent company” cash basis. 

Many bondholders were mystified by 
the low share earnings, since previous re- 
ports, showing system net earnings in 
the neighborhood of $10,000,000, had in- 
dicated a far higher share figure. Had 
the explanation that these were “parent 
company” figures accompanied the press 
report, some of the market damage might 
have been avoided. It is not clear to what 
extent the SEC supervises the prepara- 
tion of condensed news summaries mailed 
by Philadelphia representatives of the 
AP, New York Times, New York Her- 
ald Tribune, etc., but in this instance 
some checking of the language employed 
would have been highly useful to bond- 
holders. Of course the SEC is not di- 
rectly interested in the daily fluctuations 
of utility security prices, but it is inter- 
ested in disseminating correct informa- 
tion to security holders. The commis- 
sion’s own press release, consisting of 
seventy-six pages of solid text, tables, 
and charts, could not possibly be repro- 
duced verbatim in the newspapers in 
these days of paper shortage. In a de- 
cision as important as this, it would seem 
advisable for the commission itself to 
prepare a brief digest of the findings and 
opinion, which could be used almost ver- 
batim by the newspapers to the extent 
that space would permit. This would 
avoid a misinterpretation of figures such 
as occurred in this instance. 


Serres company stocks sell at price- 
earnings ratios considerably lower 
than those for operating companies— 
probably around 5-10 as contrasted with 
10-15 for the better operating company 
stocks. Even using the higher multiplier 
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of 10, the stated earnings of 56 cents 
would indicate a market value of only 
$5.60 for the new Associated Gas com- 
mon. On this basis the AGECORP 4s 
of 1978 (one of the principal issues) 
would be worth only about $168 (about 
17) on the basis of the 30 shares of com- 
mon to be received under the plan, The 
bonds were selling around 32 before the 
SEC decision and next day were around 
29. On the usual interpretation of the 
earnings figures, they would still appear 
considerably overpriced. 

Actually, consolidated system share 
earnings on the usual basis of statement 
were $1.32 a share, based on the trustees’ 
pro forma 1944 estimate of earnings for 
the “surviving company” and subsidi- 
aries (page 72 of the SEC release). The 
“Balance of Income of Consolidated 
Companies Applicable to Surviving 
Company, Subject to Appropriations and 
Restrictions” was $10,652,207 and to this 
should be added “Surviving Company 
Income from Nonconsolidated Subsidi- 
aries,’ $500,000 from General Gas & 
Electric and $300,000 from United 
Coach, making a total of $11,452,207. 
After deducting the new company’s esti- 
mated expenses, taxes, and interest ($1,- 
574,500), this would be equivalent to 
$1.32 a share on the 7,500,000 shares of 
new common stock. However, the SEC, 
in the interests of conservatism, dis- 
carded the possible income from GENGAS 
and reduced the other figures by approxi- 
mately $250,000, so that on this basis 
earnings would be about $1.22 a share. 

The parent company figure of 56 cents 
was derived by elimination of $2,436,- 
044 income restricted by commission or- 
ders or for other reasons, and $2,464,- 
849 estimated as likely to be withheld 
by operating companies (not paid out in 
dividends), leaving a balance of approxi- 
mately $4,227,000 or 56 cents a share. 
As sinking funds on the surviving com- 
pany bonds and debentures were esti- 
mated at $1,762,500 (though these se- 
curities will probably be paid off largely 
from property sales), this would further 
reduce cash available for dividends to 
only 33 cents, out of which 30 cents was 
estimated as a likely initial dividend rate. 
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INTERIM EARNINGS REPORTS 


End of 12-month Period 3-month Period 
Period Last Prev. Inc. % Last Prev. Inc. % 
Electric-gas Holding Companies 


American Gas & Elec. Consol. ........ Jan. $2.20 $2.14 3% $60 $69 D13% 
American Power & Lt. (pfd.) Consol. Nov. 8. Me 25 SI8- : OS 
American Water Works Consol. ...... Dec. a SY ‘4 “ 
Parent Co. 
Columbia G, & E. Consol. ............ 
Com. & Southern (pfd.) Consol. ...... 
Elec. Bond & Share (pfd.) Parent Co. 
Elec. Pr. & Lt. (1st pid.) Consol. .... 
Eng. Pub. Service Consol. ......:..... 
Federal Lt. & Trac. Consol. .......... ; : 
ae Parent Co. Dec. 1.70 1.43 19 
L. I. Lighting (pfd.) Parent Co. ...... Jec. 3.99(c) 5.14(c) D23 
Middle West Corp. Consol. .......... : 93(a) 8l(a) 15 
Parent Co. a .36(a) .26(a) 39 
Nat. Pre & Lt Compol. ......005000-: 2 91 69 32 
Niagara Hudson Power Consol. ...... 2 24 ‘ D17 
North American Co. Consol. .......... : 1.85 : 7 
* Parent Co. 5 1.28 : D2 
Nor. States Pr. (Del.) (pfd.) Consol. 6.07 : 3 
Ogden Corp. Parent Co. ............4. k .20 - 25 
Public Ser. Corp. of N. J. Consol. .... : 1.10 ; D10 
Std. Gas & Elec. (pr. pfd.) Consol. ... i AES 1 
United Gas Improvement Parent Co. .. D29 


i - 34 48 
United Lt. & Rys. Consol. ..........0. . 1.49(b) 2.17(b) D31 


Electric-gas Operating Companies 
Boston Edison 
Central Illinois E. & G. ........60..54. 5 
Commonwealth Edison Consol. ....... De 
Conn. Lt. & Power 
Cons. Edison N. Y. Consol. .......... 

Parent Co. 

Cons. Gas of Balto. Consol. .......... D 
Delaware Power & Light 
Derby Gas & Electric 
Detroit Edison Consol. ............00. 
Houston Lighting & Power 
Idaho Power 
Indianapolis P. & L. Consol. .......... 
Pacific Gas & Elec. Consol. .......... 
Philadelphia Elec. ........... a 
Public Service of Indiana 
Public Service of Colorado 
San Peso Gas Giles... ccc ees 8 
Southern California Edison Consol. ... 


_ 
oo 


2.30 
1.74 
2.50 


1.79 
1.81 


cd 


m NEENEEUPNE ASE NEED 
ERRBBORABRSRSEARSAAG 
= NE, Nee hoch 
SSSR: VPSRSRRES 


_ 
— 


Gas Companies 

Amer. Lt. & Trac. Consol. .....66060+. Dec. 
Brooklyn Union Gas 

Consolidated Natural Gas i 
El Paso Natural Gas Consol. ......... Jan. 
Lone Star Grek: CORSO cn 5 cn cicv cn ccnes Dec. 
Oklahoma Natural Gas Feb. 
Pacific Lighting Consol. ...........+-- Dec. 
Peoples Gas Lt. & Coke Consol. ...... Dec. 
Southern Natural Gas Consol. ........ Dec. 
United Gas Corp. (1st pfd.) Consol. .. C 
Washington Gas Light Jan. 


an 
NAKuwdy, wAhd 


SLEVLGVSEVS 


vi 
NRHKAww wR 


SESSESSaRaS 


D—Deficit or decrease. * Adjusted to recapitalization. + No provision made for liability under Detroit 
municipal tax (in litigation), which might reduce 1943 earnings to about $1.07. (a) Nine months. (b) As- 
suming dissolution plan of United Light & Power is consummated (recently upheld on, appeal by United 
States Circuit Court). (c) After income appropriations for amortization. 
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What Others Think > 


Postwar Power Production 


hen electric power industry should 
set as its objective an annual rate 
of production of 200,000,000,000 to 220,- 
000,000,000 kilowatt hours at the point 
of generation by the end of the 
first postwar year, Leland Olds, chair- 
man of the Federal Power Commis- 
sion, told a thousand officials of the coun- 
try’s leading electric power and public 
utility companies on April 11th. He 
spoke at a symposium on “Postwar 
Power,” held under the auspices of the 
Power and Industrial Group of the 
American Institute of Electrical Engi- 
neers, at the Engineering Societies’ 
building, New York city. 

Other speakers included Milo R. 
Maltbie, chairman of the New York 
Public Service Commission; John C. 
Parker, vice president of the Consoli- 
dated Edison Company of New York; 
and Gay H. Brown, former general 
counsel for the New York Public Serv- 
ice Commission. Robert T. Oldfield, 
chairman of the AIEE power group, pre- 
sided. Because of a cold, Mr. Maltbie’s 
address was read for him by Commis- 
sioner Maurice C. Burritt, though Mr. 
Maltbie later participated in the discus- 
sion from the floor. 

By the end of the fifth year after the 
war, Mr. Olds said, electric energy re- 
quirements should increase to about 270,- 
000,000,000 kilowatt hours, as an “ob- 
jective for the power industry’s effort 
to play its part in a postwar full employ- 
ment program.” 

“The postwar objective of the elec- 
trical power industry, expressed in terms 
of the country’s electric energy require- 
ments,” Mr. Olds said, “should be 
worked out on the basis of the energy re- 
quired for full industrial employment, 
plus the expansion of other classes of 
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consumption, to provide a steadily rising 
standard of comfort for the entir 
people.” 


M* OLDs commended proposals that 
the power industry set its ob- 
jective “in terms of very greatly ex- 
panded consumption.” To make such 
expanded consumption possible, he 
added, it was essential that rates be ad- 
justed. The solution of the consump- 
tion program by bringing rates down to 
the level of the consumer “must be the 
keynote of the postwar program of our 
entire economy,” he declared. 

A competitive system is more condu- 
cive toward bringing about a fair rate 
structure than a monopolistic system, 
Mr. Olds said. He added: 

Many of you have probably heard the 
work of the Federal Power Commission in 
its enforcement of a uniform system of ‘ac- 
counts attacked as aimed at the destruction 
of private enterprise and the furthering of 
public ownership. Actually we believe the 
effect of such enforcement is just the re- 
verse. 

The uniform system of accounts is de- 
signed to establish electric utility account- 
ing on a sound investment basis. This means 
prompt elimination from utility books of all 
write-ups and the amortization of other ex- 
cesses over original cost, such as the earlier 
capitalization of intangibles. 


Such capitalizations of intangibles, he 
said, “are preventing the consumers from 
enjoying the advantages of technical 
progress and so tend to limit the growth 
of consumption that alone can sustain 
modern productivity.” 


M:* MALTBIE said “certain utilities 
in this state go so far as to say 
that there is no such thing as deprecia- 
tion” and “would deny the existence of 
the forces that ultimately bring about 
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the retirement of property.” He con- 


tinued as follows: 

There are utilities today in this state who 
refuse to face the situation fairly and 
squarely. They have issued securities be- 
yond the safety point. They acquired prop- 
erties during the gala days of the twenties 
when many thought there would never be a 
Judgment Day. 

Apparently there are those who believe 
that by postponing the day of financial read- 
justment they can either avoid it or find 
someone who will purchase their securities 
at a better price than the earnings will jus- 
tify. Thus, they refuse to put their houses 
in order. 


There is another class of utility com- 
panies, Mr. Maltbie said, “who think the 
solution of their problem is to be found 
through political activities and who are 
attempting by legislative means to destroy 
efficient regulation and thus bring back 
the period when utilities had very much 
their own way.” He stated: 

They may succeed temporarily and they 
may be able to pass their securities on to 
others less discerning. But that is bad for 
the industry and bad for the public, and 
sooner or later such procedure will bring 
down upon good and bad alike the retali- 
atory measures that have characterized every 
swing of the pendulum. 

Distinction between regulation that 
merely regulates and that which regi- 
ments a planned economy was drawn by 
John C. Parker. He doubted the com- 
mon assertion that electric power is an 
absolutely essential factor in human ad- 
vancement. That notion rests, he said, 
on the fact that centrally produced elec- 
tricity was so phenomenally successful, 
in a free economy, against the keenest of 
competition. “Unless the industry of the 
country finds itself in a social and eco- 
nomic climate conducive to vigorous 
growth there will be no increasing use 
for industrial electrical power.” Nor 
will there be increasing use elsewhere, 
even with lowered rates, unless the pur- 
chasing power is at hand and there is re- 
search and development and commercial 
activity to attract that purchasing spirit. 
He ended with a plea that regulation stay 
within bounds and that free people be 
permitted to determine their own desires 
and wants. 
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ri H. Brown, of the New York city 
law firm of Brown, Ryan & Kenny, 
vigorously criticized the Federal Power 
Commission for its steady encroachment 
on the field of state regulation. Using the 
analogy of the forbidden fruit in the Gar- 
den of Eden, which proved an irresistible 
temptation, Mr. Brown reviewed various 
instances in which the Federal Power 
Commission yielded to its “obsession” to 
violate jurisdictional boundaries by as- 
suming authority and control over essen- 
tially intrastate utility enterprise. 
Specifically, he mentioned the Jersey 
Central Case, the Hartford Electric 


Light Company Case, and Connecticut 
Power & Light Company Case, in all of 
which the FPC’s jurisdictional ambitions 
have been upheld in the Federal courts. 
But this, in the opinion of Mr. Brown, 
is contrary to the original intent of the 
congressional statute. He stated: 


So now the commission claims that where 
a utility doing wholly intrastate business 
owns facilities over which some energy is 
transmitted that finds its way into another 
state or if it owns facilities over which any 
energy received from another state is trans- 
mitted, it is a utility under the jurisdiction 
of the Federal Power Commission. And it 
is no mean jurisdiction. Regulation of ac- 
counts and records, determination of legiti- 
mate cost and depreciation, control or acqui- 
sition of stock, sale or lease of property, 
merger or consolidation; all fall under the 
control of the Federal Power Commission. 


Mr. Brown also pointed to the New 
River Case as another instance of FPC’s 
ambition to invade the regulatory rights 
of the states under a disguise of control- 
ling navigable streams and _ tributaries 
affecting the same. In the Niagara Falls 
Case, in which Mr. Brown acted as coun- 
sel for the utility company, he said the 
FPC had even attempted to fix rates in 
violation of the Federal Power Act 
through provisions in a temporary license 
to divert Niagara waters for emergency 
war use—an attempt which has so far 
been blocked in the New York state 
courts. 

The speaker said the only effective 
remedy to resist the FPC’s encroachment 
on state jurisdiction is by clear-cut con- 
gressional enactment, such as that recom- 
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“WILL EVERYBODY PUSH EACH OTHER BACK IN THE CAR, PLEASE?” 


mended by the state commissions them- 
selves at their last national convention 
and bitterly opposed as “ripper” legisla- 
tion by the FPC. 


M* Brown said he thought Chair- 
man Olds of the FPC was entirely 
sincere in his expressed conviction that 
regulation of private business has been 
futile and that the Federal government 
may be forced to take over the privately 
owned utilities. Mr. Brown added that 
he did not believe in an outmoded loyalty 


to the state as a sovereign body, but that 
it was good government to maintain local 
control as much as possible. He conclud- 
ed: “Those who favor the centralization 
of all authority in Washington seem to 
forget that there are values greater than 
efficiency and monetary savings.” 
Dictatorship and autocracy, he said, 
may give man material comfort but they 
deny that which, in America, we hold 
most dear. “Democracy, freedom, and 
liberty may be intangible words of no 
certain definition but they are still words 
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of dynamic meaning and influence. Let 
us not, on the home front, destroy the 
American way of life.” 


sURVEY by the New York Journal of 
Ac ommerce revealed that officials of 
the electric utility industry felt the kilo- 
watt-hour goal for annual postwar pro- 
duction as set by Mr. Olds was too high. 
These officials pointed out to the Jour- 
nal that production last year amounted to 
221,000,000,000 kilowatt hours and that 
output this year is expected to total about 
230,000,000,000 kilowatt hours. Indus- 
try officials feel, the Journal reported, 
that Mr. Olds failed to take into account 
sufficiently the drop in power require- 
ments when war production suspends. 
The Journal continued : 

Attention was called to the estimate re- 
cently made by William M. Carpenter, econ- 
omist of the Edison Electric Institute, who 
placed 1947 power sales at 140,000,000,000 
kilowatt hours. This would mean output at 
the point of generation of about 161,000,000,- 
000 kilowatt hours which is believed by in- 
dustry observers to be more realistic than 
the Olds’ suggestion. Mr. Carpenter antici- 
pated a considerably larger expansion in 
— use in 1948, 1949, and 1950, Mr. Olds 

elieved that power requirements would rise 
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to about 270,000,000,000 kilowatt hours by 
the end of the fifth year after the war. 


The officials, the Journal pointed out, 
also took issue with what they called a 
familiar fallacy sounded by Mr. Olds 
when he said that low rates are the rea- 
son for increased use. Mr. Olds was sug- 
gesting that the industry must make rate 
adjustments to make the greatly ex- 
panded use of electricity possible. The 
amount of power used, it was stated, is 
determined not by rates but by the 
amount of work done and the appliances 
available to do it. 

Industry officials feel, the Journal 
continued, that their business will be in 
a better position to withstand the effects 
of any postwar slump in business than 
most other lines. Experience has shown 
that drop in power use is first felt in the 
industrial load ; consumption by commer- 
cial users is not affected until about a 
year later; and residential use does not 
begin to decline until twelve months after 
that, thus cushioning the drop. At the 
end of the third year, the business cycle 
generally starts upward again, with con- 
sumption the first to benefit from the re- 
verse in trend. 





Comparative Capacity on the West Coast 


Ms has been said and written 
about the Federal government’s 
power systems—Boulder dam, Bonne- 
ville, and the monolithic proportions of 
Grand Coulee, but it is a little-known fact 
that in capacity a single private company 
operating in the same Pacific coast area 
—the Pacific Gas and Electric Company 
—dwarfs each of these Federal projects 
and equals almost all three of these com- 
bined, This somewhat surprising state- 
ment is found in the company’s pub- 
lication, P. G. and E. Progress for 
March, 1944, which states : 


. . . On December 31, 1943, the company’s 
installed capacity and power available by 
urchase was 89.7 per cent greater than 
Boulder dam and 48.7 per cent greater than 


Bonneville and Grand Coulee. With the 
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early addition of a large new power plant to 
the PG&E network and additions to 
the Federal systems, the company’s 1944 ca- 
pacity will be 90 per cent greater than 
Boulder dam and will remain 48.7 per cent 
greater than Bonneville and Grand Coulee. 

At the end of last year the PG&E had 64 
electric generating plants—51 hydro and 13 
steam—with a total installed capacity of 
2,089,566 horsepower and additional power 
available by purchase amounted to 320,040 
horsepower, making a grand total of 2,409,- 
606 horsepower. Its generating capacity 
soon will be increased 214,477 horsepower by 
another new hydroelectric giant—Pit plant 
No. 5 in Shasta county. About the same 
time there will be still another increase of 
201,072 horsepower as a result of the com- 
pany’s contract to buy the power from the 
Shasta dam plant of the Central Valley 
Project. So the electric capacity available 
for PG&E customers in 1944 will aggregate 
2,825,155 horsepower. 
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The capacity of Boulder dam at the end 
of 1943 was 1,270,107 horsepower and will 
be increased this year to 1,380,697 -horse- 
power. 3 

The capacity of Bonneville and. Grand 
Coulee at the end of 1943 was 1,619,839 
horsepower and will be increased this year 
to 1,764,611 horsepower. 

Likewise the PG&E far surpasses the Fed- 
eral systems as to the number of war in- 
dustries served with power. In fact, its war 
record has been so extensive and efficient that 
recently it received official commendation 
from both the Army and Navy. Its leader- 
ship in war emergency service is emphasized 
by comparison with Bonneville and Grand 
Coulee. Comparison with Boulder dam is 
virtually impossible because power from 
there is distributed by several agencies and 
some of them commingle it with power they 
generate. 


| Powers comparing the perform- 
ance of the Pacific Company with the 
two large Federal projects, P. G. and E. 
Progress points out that during 1943 
Bonneville and Grand Coulee served 15 
large war industries, including 6 alumi- 
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num plants, which took nearly four- 
fifths of the systems’ power. In contrast 
PG&E served approximately 27,100 in- 
dustrial plants and affiliated operations 
and only about one-half of its power 
went to them. 

The rest of PG&E power went to 
ordinary domestic, commercial, and 
agricultural users. 

Thus it is apparent that the private 
utility is serving a war load more or less 
superimposed on its regular peace-time 
operations, whereas the Federal projects 
have expanded chiefly on the strength of 
war-born load. The Wall Street Journal 
recently pointed out that rural electrifi- 
cation in northern and central California 
is probably more intensive than any- 
where else in the world. Agriculture 
took as much power from PG&E last 
year as all of its 26,700 small industries 
and got it at an average cost of 1.7 cents 
per kilowatt hour — half the national 
average cost excluding PG&E. 





REA Investigation Reaches Climax 


EpUTY Administrator Vincent D. 

Nicholson of REA was denied the 
right to testify on April 27th before a 
Senate Agriculture subcommittee be- 
cause of what committee members 
termed degrading statements made by 
him at the recent convention of the Na- 
tional Rural Electric Codperative As- 
sociation in Chicago. 

Counsel Carroll L. Beedy read from 
the official record of the convention 
statements made by Nicholson to the ef- 
fect that he was both deputy administra- 
tor of REA and a lawyer — when he 
didn’t want something done, he acted in 
his capacity as a lawyer, and held it il- 
legal ; when he did want something done, 
he acted as deputy administrator and 
said “to hell with the law.” Nicholson is 
also head of the REA Legal Division. 

Nicholson repeatedly attempted to 
convince the committee members that his 
remarks were intended to be facetious 
and that they had misfired. He said that 
he was talking with a group of friends 
who knew him well and knew that he 


meant exactly the opposite, and that he 
was always scrupulous in his legal activi- 
ties and had served REA and the gov- 
ernment for eight years with the highest 
professional standards of honesty and in 
accordance with the highest legal ethics. 
Speaking for the committee, Chairman 
Smith said: “If that is a correct state- 
ment, I don’t think any further testi- 
mony from this witness would be worth 
anything to this committee. We don’t 
want to hear from any man who will say 
‘to hell with the law.’ ” 

The committee also heard testimony 
of Mercer G. Johnston, now with the 
Federal Housing Authority, an Epis- 
copalian minister for many years, and a 
key REA employee from 1936 to 1942. 
Johnston said it was common talk with- 
in REA that former Deputy Adminis- 
trator Robert B. Craig was serving “the 
copper interests first and REA second.” 
He said he told Craig that he had often 
heard the remark, “I wonder what they 
are paying him. Nobody would serve the 
copper interests as he is without re- 
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muneration of some kind.” Of NRECA 
he said, “Streams seldom rise above their 
sources. I believe NRECA is the child 
of Bob Craig; it is the final chapter of 
Bob’s desire to create some outside -or- 
ganization which would recognize him as 
its creator and enable him to bring pres- 
sure from the outside on the inside 
workings of REA.” He charged Craig 
with intimidating REA employees and 
with creating a virtual Gestapo within 
the organization. He said Craig told him 
when Harry Slattery was appointed ad- 
ministrator: “Don’t you worry about 
that; Slattery will never be administra- 
tor in fact.” 

The committee is scheduled to call one 
more witness, Clyde T. Ellis, executive 
director of NRECA, now in the Navy. 
Thereafter, Chairman Smith said, the 
committee will write its report and in- 
troduce a bill recommending REA be re- 
turned to the status of an independent 
agency. This will require an amendment 
to the Reorganization Act of 1939, to 
take it out of the Department of Agri- 
culture. 


Eo eros was no intention to violate the 
spirit or the letter of the REA “no 
politics” rule when he requested informa- 
tion from REA employees which would 
“be useful for us and in the 1944 presi- 
dential campaign.” So declared Judson 
King, long-time public power advocate 
and REA consultant since 1935, in testi- 
fying before the Senate Agriculture sub- 
committee earlier. King later. cited for 
the committee a ruling of the Attorney 
General (Congressional Record, Octo- 
ber 25, 1939) which inferentially al- 
lowed per diem government employees 
to engage in political activity during 
their own time while not working for the 
government, without violating the Hatch 
Act. 

“A letter requesting the information, 
having to do- with “antipublic power 
legislation in all of the states,” and an- 
other letter telling of plans to compile the 
power record of Senator Bridges, Re- 
publican of New Hampshire, during the 
1942 campaign, were introduced into the 
record of the subcommittee, which has 
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been delving into REA activities for sev- 
eral months, In defense of his actions, 
King sought to show that he was a per 
diem employee of REA and that he was 
permitted, when not actively in the serv- 
ice of REA, to do whatever other work 
he chose. One letter, dated March 25, 
1943, addressed to Harry Slattery, ad- 
ministrator, follows in part: 


I wish you would instruct your informa- 
tion people to make a special file and col- 
lection for your use of all the antipublic 
power legislation in all of the states, at least 
in this year’s sessions, including not only 
REA but Federal projects, state projects, 

’ taxation, etc. 

I have a considerable collection gathered 
over the last couple of years of this charac- 
ter because I foresee the time is not very 
distant when it’ will be absolutely necessary 
for us to present this whole picture of the 
power trust’s activities in the states along- 
side their attempts to hamstring public power 
in Congress. 

It will be useful for us and also in the 
1944 presidential campaign. The evidence 
points to the fact that the Republican party 
is going to promote the power trust policy 
of states’ rights to hamstring Federal power 
development, including REA. I have pointed 
out to Raver and Gendron that this is the real 
significance of the Norman bill to empower 
the states of Washington and Oregon to 
purchase the Federal plants and projects on 
the Columbia river. They were rather sur- 
prised because they had thought it merely a 
local attempt to capitalize local opinion for 
home rule in favor of Norman who is 
planning to run against Bone for the sena- 
<7 in 1944, I think it much deeper than 
that, 

Please let me know if your boys can help 
out in collecting this material as above 
noted. 


King said he never received the in- 
formation from the REA, and Commit- 
tee Counsel Beedy said a careful search 
of the files failed to reveal any further 
correspondence on the subject. King also 
testified that the purpose of the proposed 
compilation of material was not to pro- 
mote any Democrat or fight any Repub- 
lican but to keep public power interests 
“informed as to what was going on at all 
times and be prepared to meet attacks of 
the power trust.” 


the other letter dated July 29, 1942, 
also addressed to Slattery, King told 
of having agreed to prepare for William 
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“WHAT MAKES YOU THINK, EGBERT, THAT SEA WATER HAS GOTTEN INTO 
THE LINES SOMEWHERE?” 


J. Neal, then Democratic candidate for 
governor of New Hampshire and now 
deputy REA administrator, the power 
records of Senator Bridges and Wendell 
Willkie. Bridges was seeking reélection, 
and Willkie was to speak in his behalf. 
He said he prepared the material on his 
own time at his usual per diem of $25, 
and insisted that it was not a violation of 
the REA Act, which prohibits political 
activity. He took issue with counsel’s in- 
terpretation of the letters, and Beedy re- 
plied “‘we’ll let the committee decide the 
intent.” 

Other letters also were introduced de- 
signed to indicate that there was political 
activity within REA. Beedy brought to 
King’s attention a letter introduced by 
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Robert B. Craig, former deputy adminis- 
trator and under fire throughout the in- 
vestigation, in which there was a discus- 
sion as to whether King should prepare 
the power records of Willkie and Presi- 
dent Roosevelt for the 1940 campaign. 
King again denied that he was violating 
any law. 

He said his first difference with Craig, 
with whom he had been friendly, arose 
during 1941 over an attempt by REA to 
draw up a labor policy which would ap- 
ply to all local co-ops. Craig thought it 
was a mistake, whereas King felt it was 
necessary, inasmuch as local co-ops were 
having difficulties with labor unions and 
were constantly appealing to REA for 
suggestions. 
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A second and more pointed difference 
arose between them over organization of 
the National Rural Electric Codperative 
Association (NRECA), Craig had elabo- 
rate plans for publishing a magazine 
which he told King would have a circula- 
tion of 1,000,000 among the farmer co- 
op members and insisted that it would 
have wide influence, It was to be financed 
by advertising, and King said he was op- 
posed to this because the advertisements 
would have to come from the private 
utilities and the appliance interests. If 
such advertisements were accepted, 
REA, King said, could not continue its 
fight for cheaper power rates and lower 
appliance costs. He said he told Craig 
that if he carried through the plan he 
would have “to sell REA down the river, 
and I won’t stand for it.” That’s when 
their friendship really began to cool, he 
said. 


pe also was questioned closely con- 
cerning the proposed REA labor 
policy. It was brought out that two docu- 
ments, a wage standard agreement with 
the International Brotherhood of Elec- 
trical Workers (AFL) and an employee 
relations policy for local co-ops, were 
drawn in 1941 but were discarded under 


the bombardment of some co-ops and the 
NRECA, who claimed labor relations 
were their business and not that of REA. 
Subsequently, on May 30, 1942, a much 
modified labor policy was finally drawn 
and sent to the co-ops under which the 
union agreed to set up labor standards 
giving consideration to small beginning 
co-ops and, in turn, the REA would at- 
tempt to convince the co-ops they should 
adopt the policy. King was chairman of 
the REA committee which prepared the 
final policy. 

It was signed by Assistant Secre- 
tary Grover Hill of the Department 
of Agriculture and Slattery. 

Other letters introduced in evidence 
showed that Clyde T. Ellis, executive 
manager of NRECA (now on leave in 
the Navy), at first had loudly praised the 
services of King to REA; but in the mid- 
dle of 1943, when Slattery and King be- 
gan their opposition to some of the activi- 
ties of NRECA, Ellis substantially re- 
versed his position and termed King a 
pensioner, 

Asked by members of the committee 
if he was doing the same work when 
Ellis praised him as when he denounced 
him, King replied that he was. 

—C.A.E. 





The Year of Decision—1944 


66 AT last we are awake. At last we realize the far-reaching 

effects which have been brought about through our 
own carelessness. We are a resentful people now. With every 
family in the land broken by a world war, the end of which is 
not in sight, we find ourselves hemmed in by regulations at 
every turn. 

“The year of decision has arrived. It is the year 1944. This 
is the year in which the people of America will decide whether 
we will assume our responsibilities, recover our government, 
and go forward to the new world ahead as self-governing men 
and women or whether we will continue along the primrose path, 
a decadent and subservient people. 

“I know what the answer is, I know that Americans will not 
weakly admit that they are unable to govern themselves.” 


—GeEorcE D. AIKEN, 
U. S. Senator from Vermont. 
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Events 


Utility Pays Rate Dividend 


BNORMAL earnings attributed to war de- 
A mands would be distributed by Pacific 
Power & Light Company to Oregon and Wash- 
ington electric customers of the firm early in 
May in the form of a $300,000 “rate dividend,” 
it was announced last month by George H. 
Flagg, Oregon Public Utilities Commissioner, 
and Charles F. Schaefer of the Washington 
Department of Public Service. 

The “rate dividend” plan has been used suc- 
cessfully elsewhere in the United States, but 
this is its first application in the Pacific North- 
west, Flagg said. 

It is designed to give customers of the com- 
pany the benefit of increased business volume 
resulting from war demands, without upsetting 
rate structures developed for peace time con- 
ditions, Flagg said. 


House Group Cuts Ickes 


HE Reclamation Bureau was cut from 
$19,125,000 to $13,783,000 in the Interior 
Appropriations Bill recently. The slash was 
the largest of a number of items reduced by 
the House Appropriations Committee in a 
recommendation which criticized the Ickes 
administration. The committee declared the 
bureau was established primarily to reclaim 
“arid lands,” but instead had taken an undue 
interest in installing hydroelectric power proj- 
ects. It warned Ickes to revert to the original 
purpose of the act. The House group may be 
retaliating for Ickes going ahead with the 
Shasta-Oroville line last year on blanket funds 
after the House had denied specific appropria- 
tion. 
Interior draft deferments (one-third of 
draft age men) were also criticized. 


Receives FPC’s OK 


HE Federal Power Commission last month 
announced its order issuing a certificate of 
convenience and necessity to the Lone Star 
Gas Company of Dallas, Texas, covering op- 
eration of its pee company’s natural 
gas facilities subject to jurisdiction of the com- 
mission. The facilities covered by the certificate 
are located in Texas and Oklahoma and ren- 
der natural gas service to more than 300,000 
gas customers. 
The Lone Star Gas Company proposes to 
continue in effect the present rates to its cus- 
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tomers. The proposed operations will result in 
“savings in taxes, simplification of accounting 
and corporate’ records, and assure proper 
maintenance ef service to its customers,” the 
commission’s order set forth. 

The estimated natural gas reserves con- 
peg and available to the applicant’s system, 
as of Janu 1943, were approximately 
875,000,000,000 cubic feet, or approximately 
fifteen times the company’s requirements in 


Charges Government Ownership 
Pushed 


CHARGE the administration has used the 

war-time emergency to further the cause 
of government ownership of utilities and in- 
dustry was made last month by Ernest R. 
Acker, president of the American Gas Asso- 
ciation, at the opening of the annual 2-day 
meeting of the Missouri Association of Public 
Utilities at Hotel Jefferson, St. Louis, Mis- 
souri. 

Acker mentioned increased bureaucratic con- 
trols and the “endless complexity of govern- 
ment regulations as evidence of the trend 
which looks to the redistribution of capital,” 
and said the production achievements of utili- 
ties and industry have refused the “unsound 
theories of the new social order.” 

Edwin Vennard, vice president of the Mid- 
dle West Service Company, Chicago, asserted 
the Tennessee Valley Authority is the “longest 
step yet taken toward the totalitarian form of 
government.” He said that “planned economy, 
encroaching socialism, discriminatory taxation, 
and the punitive attitude of government to- 
ward private business” are forces leading to 
collectivism. 

“If the TVA paid taxes on the same basis 
as business-managed and investor-owned elec- 
tric companies,” he continued, “and if they 
paid taxpayers market interest rates for the 
use of their money, it would have to double 
its rates to break even.” 

Vennard advocated codrdination and co- 
Operation among gas and electric companies, 
improved labor-management relations, and a 
program of public education as a plan for 
checking government intrusion into industry. 

William McClellan, chairman of the board 
of Union Electric Company of Missouri, told 
the utility men public utilities must recognize 
their social responsibilities. “We must bring 
our rates or selling prices down to the lowest 
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possible point that will — us to maintain 
sound credit, give excellent service, and keep 
our facilities completely modern and efficient,” 
he said. 

Pointing out that the two greatest menaces 
facing utilities in the future are increased gov- 
ernment regulation and municipal ownership, 
McClellan said that they are not so serious 
as they seem. “I think,” he stated, “these men- 
aces have grown because of the failure of our 
forebears and ourselves to understand the real 
positions and relationships in communities. I 
think these menaces will have a faster growth 
and may overwhelm us if we keep on failing to 
understand where we are vulnerable and handi- 
capped.” 

McClellan said the future of the utilities de- 
pended upon the future planning of other in- 
dustries which, in turn, depended on the kind 
of conditions established by the government. 
He said world public opinion would play a 
significant role in the future of all business, 


St. Lawrence Project 


ECRETARY of State Hull was disclosed re- 

cently to have thrown his official support 
behind a move to win congressional approval 
at this session for the $421,000,000 St. Law- 
rence seaway and hydroelectric project. Chair- 
man Bailey, Democrat of North Carolina, of 
the Senate Commerce Committee, reported 
Hull had written him recommending enact- 
ment now of legislation that would authorize 
construction of the huge development im- 
mediately after the war. 

“The enactment of this bill now,” Hull 
wrote, “would provide the authorization for 
undertakings which would make an important 
contribution to the postwar period in pro- 
viding for the expansion of water-power de- 
velopment and for greater efficiency in trans- 
portation, as well as providing employment on 
useful and essential public works during the 
period immediately following the war.” 

In making the letter public, Bailey said he 
personally believed the project involved a 
treaty between the United States and Canada 
and as such could not be legally sanctioned by 
Congress through passage of a pending bill 
introduced by Senator Aiken, Republican of 
Vermont, Bailey said that if he is supported in 
this view by a subcommittee headed by Senator 
Overton, Democrat of Louisiana, which has 
been named to hold hearings on the Aiken bill, 
the measure will be turned over to the Foreign 
Relations Committee. 

In 1934 the proposal was defeated when it 
failed to gain a two-thirds Senate majority 
in treaty form. The Aiken bill provides for 
approval by gress of a simple agreement 
entered into between the United States and 
Canada in 1941. Such passage requires only ma- 
jority approval of both houses of Congress. 

Sentiment of Overton’s subcommittee is 
closely balanced. It includes Radcliffe, Demo- 
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crat of Maryland, a probable opponent; Van- 
denberg, Republican of Michigan; and Burton, 
Republican of Ohio, proponents. The fifth 
member is Mead, Democrat of New York, 
who is probably undecided. With his term 
running through 1946, Mead, a strong admin- 
istration supporter, may decide to go along 
with the administration, although his state in- 
terest is generally opposed to the seaway de- 
velopment. (Both New York state Senators 
voted against the treaty in 1934.) 

If the bill is retained by the Commerce Com- 
mittee, it still faces a series of snags. Hear- 
ings on the Rivers and Harbors Bill may hold 
it up before the Overton subcommittee. After 
that, Chairman Bailey might delay bringing 
it to the floor of the Senate. As a whole, as 
far as the Senate and House are both con- 
cerned, the disposition is likely to be to shelve 
such a controversial issue during a cam- 
paign year. 

The alignment of interest on the St. Law- 
rence project is about the same as in 1934. The 
opposition is principally against the seaway 
feature of the plan, which is being fought by 
the seaport cities and railroad centers. Pro- 
ponents are generally representatives from 
northwestern grain states and Great Lakes 
area, plus the administration’s more regular 
followers. : 


Federal Seizure Protested 


A RESOLUTION demanding immediate enact- 
ment of legislation that would prohibit 


the undertaking of any Federal water re- 
sources project which involved land taking 
without first receiving the consent of states 
concerned was unanimously adopted last month 
at the final session of the Eastern States Con- 


servation Conference at Boston. 

Attacking the “virtually unlimited power” 
of the government over natural resources, the 
conference also adopted resolutions calling for 
a review of Federal legislation by a standing 
committee of delegates from the twelve north- 
eastern states represented at the conference. 
The committee is to consult on legislation and 
determine joint action in bringing forth its 
point of view to appropriate agencies. 

Drawn up by a committee headed by State 
Senator Laurence Curtis of Massachusetts, the 
resolution said: 

“It is clear that as a result of Federal legis- 
lation and Supreme Court decisions, important 
rights over natural resources formerly held by 
the states have been transferred to the Federal 
government. 

“It is the sense of this conference that it is 
not desirable that the Federal government 
possess virtually unlimited power over such 
natural resources, involving as it does the right 
to take lands within the states and otherwise 
affect the rights of the citizens through the 
flooding of lands, and in other ways. 

“We recommend that Federal legislation be 
amended and future legislation be drafted to 
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OPA Sets Ceiling 


Bon Office of Price Administration last 
month established dollars and cents price 
ceilings for used gas cooking ranges in a move 
the agency said was intended to protect the 
public “from paying exorbitant prices” 
dwindling supplies of such stoves. 

The measure, effective April 19th for sales 
by private owners as well as dealers, should 
keep prices in line with established ceilings 
for the small number of new ranges available. 
It replaces the schedule which froze prices at 
March, 1942, highs. 

The retail ceilings range from $6.25 to 
$73.50. They will restore March, 1942, prices 
for stoves sold “as is,” with maximum prices 
for reconditioned units reflecting only the extra 
direct cost incurred, it was said. 


New OWU Director Appointed 


ONALD M. Nelson, chairman of the War 

Production Board, on April 14th an- 
nounced the appointment of Edward Falck 
as director of the Office of War Utilities. Mr. 
Falck succeeded J. A. Krug, who was leav- 
ing WPB to accept a commission as lieuten- 
ant commander in the Navy for assignment 
to active duty. 

Mr. Falck has been deputy director of the 
Office of War Utilities since February, 1943, 
and since March 17th of this year has also 
served as executive director of the Combined 
Production and Resources Board. He will con- 
tinue to fill the latter post while carrying his 
new assignment. 

From 1933 to 1937, Mr. Falck was director 
of research and rates for the Tennessee Val- 
ley Authority. From 1937 to 1941 he was as- 
sistant to the vice president of the Consolidated 
Edison Company of New York; in 1941 he 
came to the > Office of Production Management, 
at Mr. Krug’s request, to serve as chief of the 
power allocations section of the power divi- 
sion. 

Charles Weiler, formerly in charge of the 

WU Materials Control Branch, and 
one-time employee of the Wisconsin Tele- 
phone Company, was appointed assistant to 
Mr, Falck. 


FPC’s Postwar Power Survey 


A stuby of transition and postwar electric 

power requirements and potentialities 
for PRs industry is to be made by the Federal 
Power Commnelen, it was learned last month. 
Lack of funds and man hig will prevent an 
independent. survey b FPC, it was said, 
but material gathered by many Federal and 


for 
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state planning agencies, independent groups, 
and from the industry iteelt. will be conrad 


power consumption and _ will attempt to 
analyze the effects of gradual reconversion by 
industry generally to —— production. 

The second phase of the survey will be con- 
cerned with attempting to estimate the post- 
war die requirements of industry as com- 
pared with peak war-time needs and the possi- 
bilities for codrdination of power facilities. 

In this connection an effort will be made to 
determine the potential difference between 
peace-time and war-time production and em- 
ployment as interpreted in terms of electric 
power. A preliminary study along this line has 
indicated that the annual peace-time require- 
ments of industry from public utilities may be 
about 45,000,000,000 kilowatt hours fewer than 
in war time. 

Material bearing on estimated employment 
and productive capacity of industry in the 
transition period and postwar period will be 
assembled in order to evaluate the potential 
future consumption of electric power. 


Third Case Held Up 


I" was recently understood that, because of 
disqualifications, the Engineers Public 
Service Company Case, which has been on file 
in the United States Supreme Court since 
January 8th, and which also involves the valid- 
ity of the Holding Company Act, has been 
stymied by lack of a quorum to hear and de- 
termine the issues. 

It had been previously announced that the 
court would be unable to act on the North 
American Company Case — validity of 
the “death sentence” of the Holding Company 
Act or on the appeal of the government in its 
antitrust suit against the Aluminum Company 
of America. 

The Engineers Public Service Case is in two 
parts. One petition was filed by the Securities 

and Exchange Commission for a review of 
the circuit court’s opinion that the commis- 
sion erred in ordering the company to dispose 
of certain of its properties and requiring the 
company to select either the Virginia Electric 
& Power system or the Gulf States Utilities 
system as the future single integrated system 
of the company. 

The Virginia Company operates both utili- 
ties and street railway, bus, and ice businesses, 
while the Gulf Company carries on electric 
and gas utility, steam, water, and ice business. 
These subsidiaries of TS operate in 
fourteen different states. 

The House Judiciary Committee has re- 
ported favorably on the Weaver bill to make 
circuit court decisions final where the Su- 
preme Court is unable to act. This would be 
done by modifying the expediting act which 
allows constitutional questions to be appealed 
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cuit court decisions final rate: n to change 
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California 


Pay Boost Held Illegal 


T HE Los Angeles board of water and power 
commissioners recently learned that when 
a board majority ordered wage increases in 
connection with the AFL union-led, higher- 
wage strike of nearly half its employees last 
February it may have started a whole series 
of violations of rules and laws. 

The information came to the 5-man board 
from an independent group of wage experts 
it employed in March to survey the depart- 
ment’s wage structure in view of the ordered 
increases. The experts turned in their report 
and it was hastily turned over by the board 
to the city legal department for an opinion on 
the situation. 

Board President James B. Agnew put into 
the record a declaration that the majority ac- 
tion appeared to have violated the city char- 
ter, a board rule, the laws and rules setting 
up the Federal stabilization program, and 
various other laws and rules including those 
of the National War Labor Board. 

He said grave liability may be resting on 
board members for continuing to spend pub- 
lic money on the questioned wages, that Fed- 
eral penitentiary terms and fines may be hang- 
ing over their heads, and that he did not care 
to go on with that responsibility. According- 
ly, he moved to rescind the two $5 wage in- 
creases that were ordered during and subse- 
quent to the strike. The motion was lost for 
want of a second and the wages stand pend- 
ing the legal department inquiry. 


Agnew laid the entire situation at the door 
of pressure that he said was put on the board 
by the AFL International Brotherhood of 
Electrical Workers, Local B-18, “which has 
tried to use employees of this department as 
pawns” in an effort to force its will on the 
city. : 
He denounced this as “nothing more than 
a form of Nazism or Fascism, a thing that 
our country has gone to war to destroy.” 


Power Outlet May Be Closed 


Mee Lapham of San Francisco disclosed 
recently there is a possibility the River- 
bank aluminum plant may be closed, thus rob- 
bing the city of its only outlet for Hetch 
Hetchy power. | 

As it is, the city sells almost $3,000,000 worth 
of power a year to the Riverbank plant. Lap- 
ham revealed he had heard reports early this 
year that the plant may be closed. At the same 
time it became known production of aluminum 
and magnesium was exceeding war-time de- 
mands. 

The mayor said he had no immediate plans 
for the disposal of Hetch Hetchy power should 
the Riverbank plant be shut down. 

Meantime, Utilities Manager E. G. Cahill 
said it would not be feasible for the city to 
bring Hetch Hetchy power to San Francisco 
for the operation of Municipal Railway street- 
cars, or the combined Municipal and Market 
Street lines should the May 16th charter 
amendment be voted. 


Colorado 


Small Firms Benefit 


LEcTRIC bills of small commercial users in 
Denver will be cut approximately $260,- 
000 a year and a contribution of $150,000 will 
be made to the city’s lighting fund in the en- 
suing year as a result of agreements reached 
between the Denver city administration and 


the Public Service Company of Colorado last 
month. 

Following a conference with members of the 
city council and other city officials, Mayor 
Stapleton announced acceptance of company 
proposals. 

The agreements would become effective on 
May electric bills. 


Georgia 
Chattahoochee river ten miles from Atlanta, 
will have 100,000 horsepower of new power 


capacity to supply the needs of the Bell bomber 
plant and other war industries. 
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WPB Approves Construction 


LANT Atkinson, the Georgia Power Com- 
pany’s electric generating station on the 
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According to information received last 
month by P. S. Arkwright, president of the 
Georgia Power Company, the War Production 
Board has approved immediate construction 
of the new power unit, which will increase the 
total capacity of the plant to 300,000 horse- 
power, making it the largest generating plant 
in Georgia and one of the largest steam-electric 
plants in the Southeast. 

In granting priorities for the new plant, in 
the face of critical shortages of many of the 
materials which will enter into its construc- 
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tion, the WPB emphasized that the new power 
addition, which will be able to turn out 1,- 
500,000 kilowatt hours a day under full op- 
eration, will be essential to the success of the 
war production program in the Atlanta area. 

In addition to the Bell plant, Plant Atkin- 
son also supplies power for machine shops 
turning out precision instruments for the Army 
and Navy, textile mills manufacturing mili- 
tary equipment, oil pipe-line pumping stations, 
aircraft parts plants, and other war industries 
in the Atlanta area. 


Indiana 


Power Rates Reduced 


gps bills of approximately 200,000 
residential, rural, and commercial patrons 
in 69 Indiana counties served by the Public 
Service Company of Indiana will be reduced 
by $400,000 annually under a rate agreement 
between the utility and the state public service 
commission, it was announced last month. 

George N. Beamer, commission chairman, 
said the reduced rates would become effective 
with May consumption. 


The larger municipalities affected include 
Terre Haute, Kokomo, Lafayette, New Al- 
bany, Bloomington, Vincennes, New Castle, 
Huntington, Connersville, Bedford, Columbus, 
Jeffersonville, Shelbyville, Wabash, Seymour, 
Brazil, Princeton, Clinton, West Lafayette, 
Franklin, Greensburg, Noblesville, Bicknell, 
Sullivan, and Martinsville. 

Minimum charges for both Class A and 
Class B customers are set at $1, while the 
minimum charge for rural customers is set at 


$1.50. 


Missouri 


Rate Base Policy Decided 


HE Federal Power Commission, the Se- 

curities and Exchange Commission, and 
the Missouri Public Service Commission last 
month agreed on a policy of eliminating from 
the rate-making valuation base of Union Elec- 
tric Company of Missouri any duplication of 
facilities in Union Electric’s prospective ac- 
quisition of its only St. Louis competitor, Lac- 
lede Power & Light Company. 

This was said to mean that the cost of dupli- 
cated facilities, which is likely to be of con- 
siderable volume, will not be included in the 
investment on which Union Electric will be 


entitled to make a fair return. Laclede Power 
has been doing about 15 per cent of the elec- 
trical business in St. Louis, and in numerous 
places it has transmission lines paralleling those 
of Union Electric. Some generating facilities 
of Laclede Power probably will not be needed 
by Union Electric. 

The policy of the three commissions, it was 
learned, was formulated at a conference in 
Washington on April 17th. They agreed that 
all necessary steps would be taken to protect 
St. Louis consumers, in order that no dupli- 
cated facilities or property not used or useful 
in the public service would be charged to the 
consumers. 


Nebraska 


District Held Tax-exempt 


N a far-reaching decision the state supreme 
court on April 11th held that the Platte 
Valley Public li and Irrigation District, 
one of the three hydros financed by the Fed- 
eral government, is a public corporation and 
a governmental subdivision of the state within 
the terms of § 2, Article 8 of the state Consti- 
tution, and all its property, both real and per- 
sonal, is exempt from taxation. 
The effect of this decision is to exempt from 
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taxation all property of the irrigation districts 
in the state which never have taxed, and 
possibly the property of the Consumers Pub- 
lic Power District, which has also claimed to 
be a governmental subdivision, although under 
the law authorizing its creation it is required 
to pay certain sums in lieu of taxation. 

No dissent from the conclusion of the court 
was entered, but two judges, Chief Justice 
Simmons and Judge Yeager, held that the de- 
cision went too far in that it exempts all cor- 
porations as “governmental subdivision” which 
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either the legislature or this court has hereto- 
fore or may hereafter label public corpora- 
tions or agencies created for a public purpose. 
If that is the construction to a placed upon 
the majority opinion, the restrictive provision 
will be broadened farther beyond any intent 
of the framers of the Constitution, said Judge 
Simmons, and it will become a wide avenue of 
escape from taxation. 

Harold Kramer, secretary and general man- 
ager of the Loup Public Power District, said 
in regard to the state supreme court’s action 
in the Platte Valley decision: “This is very 
pleasing and reassuring. The Loup District, 
while not a direct party in the lawsuit, was 
nevertheless affected. We have always believed 
that the action of the legislature in 1933 in 
creating public power districts as political sub- 
divisions exempt from taxation, had done 
something which was proper under the Con- 
stitution.” 


Commission’s Power Challenged 


URISDICTION of the state railway commis- 
sion over rates of the Independent Pipe 


Line Company of Falls City was challenged 
in three different instances at Lincoln by Jean 
B. Cain, attorney for the Nebraska Producing 
and Refining Company of Salem. As a result 
the commission recessed the hearing for a 10- 
day period to give attorneys an opportunity 
to prepare and submit briefs. 

The Independent had filed an application 
with the commission asking that it fix a rea- 
sonable rate on crude being moved by pipe line 
from the Falls City area to Salem and Falls 
City. The present rate is 5 cents a barrel. The 
Independent contends that the rate is too low 
and that it is operating at a loss. 

Cain, in his arguments to the commission, 
contended that the company is engaged in in- 
terstate commerce, that it is a private carrier, 
and that the legislature has already established 
a rate on movement of oil. He contended that 
for those reasons the state commission does 
not have jurisdiction. — 

Duane Swanson, chairman of the commis- 
sion, pointed out that a law passed by the 1909 
legislature fixed the rates on movement of 
crude oil but that there is some question as to 
whether or not that law is valid. 


New York 


Rate Cut Affirmed 


TATEN ISLAND Epson CorporaTION has been 
informed that it must comply with an or- 
der issued in May, 1943, by the state public 
service commission directing it to reduce its 
rates by $230,000 a year, Milo R. Maltbie, com- 
mission chairman, announced recently. 

The order, effective August 1, 1943, was 
issued on a temporary basis pending conclu- 
sion of a general proceeding which is still in 
progress. 

The corporation, however, challenged the 
order in litigation which culminated last 


month with a court of appeals decision af- 
firming a supreme court decision dismissing 
the corporation’s complaint. 

In addition to complying with the order, the 
commission announced that the company must 
refund to consumers $180,000, the difference 
between the rates ordered and the amount col- 
lected from consumers since last August. The 
company would file new rate. schedules, the 
commission said, and although bills sent out 
the latter part of April would be based on the 
old rates, all excessive payments would be re- 
funded as soon as necessary adjustments could 
be made. 


Oregon 


Power Entry to City Asked 


ONNEVILLE Power ADMINISTRATION last 
month asked the Portland city council for 
authority to construct a 115,000-volt transmis- 
sion line into the heart of industrial Portland 
—a move which is opposed by Portland Gen- 
eral Electric Company and Northwestern Elec- 
tric Company, 

The petition climaxed a year-long disagree- 
ment between Bonneville and PGE over which 
organization should build and own the line, 
which would deliver Bonneville power to the 
private utility to avert a shortage of electricity 
which by July 1st would otherwise require 
PGE to use war-needed oil for generation. 
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Both Bonneville and PGE applied to the 
War Production Board for a preference rat 
ing certificate and allocation of materials for 
the line. WPB, noting that the agencies had 
been unable to resolve the disagreement, gave 
the priority to Bonneville for the portion of 
the line passing over the west side hills from 
a connection with the St. Johns-Oregon City 
line to a substation site owned by Bonneville. 

The authorization was based, however, on 
ability of Bonneville to obtain from the city 
of Portland a franchise for the line not later 
than May Ist, since two months would be 
needed for construction before the shortage 
of electricity becomes serious about July Ist. 

WPB warned Bonneville that if the city’s 
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authorization was not obtained, it would re- 
consider PGE’s application. 

Bonneville is serving some industries in 
Portland by a transfer arrangement with 


Northwestern Electric, using the latter’s dis- 
tribution facilities. PGE declined to permit 
use of its lines by Bonneville to serve Swan 
island shipyard and Oregon Steel Rolling Mill. 


Pennsylvania 


Valuation and Earnings Limit 
Raised 


gy HE state superior court on April 18th ruled 
at Pittsburgh that the Philadelphia Trans- 
portation Company is entitled to earn $1,425,- 
000 more a year than the limit set by the state 
public utility commission. 

The ruling, though not specifically authoriz- 
ing a fare increase, paved the way for one. 
A PTC spokesman, however, promptly voiced 
assurance that no such move was in prospect 
at present. 

The court, by a 6-to-1 decision, valued the 
company’s system at $93,000,000 and allowed 
the company a 63 per cent return on that valua- 
tion. The commission, from whose finding the 
company appealed, had set the value at $77,- 
000,000 and the maximum return at 6 per cent. 

The commission finding was made in a di- 
rect proceeding by PTC for higher fares. The 
company at that time abandoned the proposed 
fare increase, but insisted on going through 
with a property valuation, apparently as the 
basis for reopening at a future time its efforts 
to hike its revenue if earnings and increased 
operating expenses should warrant. 

The court’s ruling, compromising between 
contentions of the commission and the com- 
pany, would limit PTC to $6,045,000 a year as 
earnings above expenses. The commission’s 
limit was $4,620,000 a year. 


Studies Plan to Sue Utility 


6 on Pittsburgh city law department last 
month received instructions from the city 
council to weigh a suggestion that the Du- 
quesne Light Company be sued for $500,000, 
to recover alleged excessive charges in pro- 
viding street illumination for the city. 

The law department also has been requested 
to start proceedings before the state public 
utility commission toward obtaining a reduc- 
tion of $100,000 in the rental which the com- 
pany charges the city for poles and equip- 
ment. 


The council also wants a contract for fur- 
nishing street lighting. There hasn’t been a 
contract for almost two years. The contract, 
council said, is to be written by the department 
of law, in conjunction with the department of 
public works and Alex R. Brunwasser, utility 
consultant, subject to approval of the council. 

The suggestion that the company be sued 
was made to the council by Mr. Brunwasser, 
who pointed out that the contract had stipu- 
lated the company must keep “the depart- 
ment” informed about more efficient and eco- 
nomical equipment, and that the present type 
of inverted arc lamp downtown was costing 
the city more than $180,000 annually in ex- 
cessive charges. 

He also contended the company was charging 
18 per cent a year in rental on its equipment, 
and that a cut of $100,000 a year should be de- 
manded from the commission. 


City Asks Funds Returned 


N attempt by the Peoples Natural Gas 
A Company to recover all remaining funds 
and securities deposited since February 2, 1943, 
during its rate litigation with the state public 
utility commission, drew an objection from the 
city of Pittsburgh recently. 

The company was required to deposit a total 
of $4,985,000 while its case was undetermined, 
to cover possible rebates to consumers under a 
1942 commission order which ordered a rate 
slash. A compromise reached on February 16th 
of this year ended the 7-year case. 

The company already has withdrawn $3,- 
000,000, now wants the rest, and the state su- 
perior court on April 10th granted an order 
that the commission show cause why the funds 
should be held on deposit any longer. 

In its objecting petition the city pointed out 
that it had intervened in the case, on its own 
behalf and for a private taxpayer, in an appeal 
asking that the compromise between the com- 
pany and the commission be set aside, To 
grant the company’s demand for the funds 
would be a violation of the city’s constitutional 
rights, the petition asserted. 


Utah 


Traction Purchase Plan Revealed 


MPENDING sale of the transportation proper- 
ties of the Utah Light & Traction Com- 


pany, a subsidiary of the Utah Power & Light 
Company, was disclosed last month when ar- 
ticles of incorporation of the Salt Lake City 
Lines, the purchaser, were filed with the coun- 
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ty clerk and the secretary of state. The sale, 
officials of the new company explained, was 


contingent upon approval of regulato bodies. 

George M. Gadsby, president of both the 
traction and power companies, said sale of the 
transportation properties was in conformity 
with provisions of an order of the Securities 
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and Exchange Commission. When the SEC 
granted Utah Power & Li igl ht Company per- 
mission last November to refinance, it specified 
that the transportation properties of the trac- 
tion company “are not retainable” by the trac- 
tion company or the Utah Power & Light 
Company. 


> 


Virginia 


FPC Permits Merger 


T= Federal Power Commission on April 
18th announced an order and opinion au- 
thorizing the merger of all of the facilities of 
Virginia Public Service Company, with head- 
quarters at Alexandria, into those of Virginia 
Electric & Power Company, with main offices 
at Richmond. 

The authorization was subject to the con- 
dition, among others, that consumers of the 
surviving company shall not be saddled with 
payment of the amount of $11,036,749, repre- 
senting excess over the original cost of Vir- 
ginia Public Service Company properties, 
through charging the $11,000,000 excess of the 
operating expenses of the merged company, 
as originally proposed by the applicants. The 
transaction as originally planned, the com- 
mission said, “would have represented, in sub- 
stance, a purchase of prospective revenues to 
be exacted from consumers.” 


> 


The commission’s authorization directed that 
Virginia Electric & Power Company shall 
charge. off immediately the $5,921,601, as of 
November 30, 1943, excess over original cost, 
which is the entire amount by which the pur- 
chase price exceeds the book cost of Virginia 
Public Service Company’s properties, and that 
the remainder of the $11,036,749 excess—$5,- 
115,148—continue to be amortized against in- 
come in accordance with the commission’s or- 
der of September 21, 1943, in the matter of the 
original cost of Virginia Public Service Com- 
pany’s properties. That order provided that 
the latter amount be amortized by equal an- 
nual charges over a 15-year period beginning 
with 1943 through charges to the miscellane- 
ous amortization account. 

Other adjustments ordered would dispose 
of an additional $15,000,000 in excesses, bring- 
ing to a total of nearly $26,000,000 the amounts 
to be eliminated ultimately from the plant ac- 
count of the merged company. 


Washington 


PUD Hits Power Plan 


KaAGIT County Pustic Utiuity District No. 

1 which originally supported a proposal for 
the purchase of Puget Sound Power & Light 
Company facilities in the Pacific Northwest 
by Seattle City Light, the Bonneville Power 
Administration, and Northwest public utility 
districts, now is opposed to the plan, it was 
disclosed recently. 

The district printed an advertisement in the 
Mount Vernon Argus, in which it declared: 

“Your commissioners recently joined with 
other districts, in the interests of harmony, 
in the Dr. [Paul J.] Raver offer, but in join- 
ing the movement they set a definite time limit 
on such negotiations. That time limit has now 
expired.” 

The advertisement bore the signatures of the 
three commissioners of the Skagit County 
District, Bert L. Heggen, G. C. Duvall, and 
John Wylie. It said that the district is not 
in favor of “Federal control of the entire 
aol business of the northwestern states.” 

lan was referred to as “the Dr. Raver 
offer™ cause Raver, Bonneville Administra- 
tor, was authorized by the proposed purchasers 
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to submit an offer for the ies property. 

The Skagit County Pomona Grange, parent 
organization of all local granges in the county, 
supported the stand of the PUD officials. 

We do not advocate putting the gov- 
ernment into this business,” declared Commis- 
sioner Duvall, “nor do we support the theory 
of central control in the East.” 

Dr. Raver scored the company’s rejection 
of his $90,000,000 offer for its properties and 
other assets as “deliberately noncodperative,” 
and asserted efforts to consummate the pur- 
chase would continue. Directors of the com- 
pany described the offer as “grossly inade- 
quate.” 

Dr. Raver subsequently asked the city of 
Seattle to relieve him as its agent in the pro- 
posed plan for purchase of Puget Sound 
Power & Light properties. He stated that the 
company “is apparently unwilling to negotiate 
for the sale of their properties on any rea- 
sonable basis. ... It seems to me that the com- 
pany’s stockholders should certainly question 
whether their interests are being protected 
adequately by this summary treatment of a 
matter which has such an important bearing 
upon their holdings.” 
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Sti Federal Power Commission, in 
a proceeding relating to accounting 
entries of the Western Colorado Power 
Company, characterized as a “write-up” 
the recorded cost of properties acquired 
from affiliates in excess of actual cost. 
Such amounts were required to be classi- 
fied in Account 107, Electric Plant Ad- 
justments, pending disposition. 

Similar treatment was accorded an 
amount of indebtedness assumed by 
Western Colorado Power Company in 
acquiring property of a subsidiary. It 
was agreed that the company had re- 
ported assets at figures reflected on the 
books of the subsidiary, including in its 
plant account an operating deficit. Capi- 
talization of the operating deficit was 
held to be erroneous, 

Fees paid to an affiliated company for 
construction work were found to include 
intercompany profits, which, under com- 
mission rulings, do not represent cost. 


The Latest 
Utility Rulings 


Commission Orders Elimination of Write-ups 
And Other Questioned Items 


Such fees, included in Account 100.6, 
Electric Plant in Process of Reclassifica- 
tion, were required to be classified in Ac- 
count 107 pending disposition. 

Adhering to previous rulings respect- 
ing disposition of “write-ups,” the com- 
mission found that it was reasonable and 
appropriate that the amount in excess of 
property cost should be disposed of by an 
immediate charge to Account 271, 
Earned Surplus, or Account 270, 
Capital Surplus, provided the latter is 
properly created for such purposes. The 
commission ruled that the operating defi- 
cit erroneously capitalized in plant ac- 
count and the fees paid to the affiliate 
should be disposed of by an immediate 
charge to Account 271, Earned Surplus. 
The commission rejected proffered evi- 
dence of reproduction cost of the prop- 
erty as irrelevant and immaterial. Re 
Western Colorado Power Co. (Opinion 
No. 111, Docket No. IT-5879). 


e 
Basis for Bimonthly Meter Reading Changed 


HE Alabama commission has modi- 

fied a rule relating to billing for elec- 
tricity under a bimonthly meter reading 
plan. The commission has approved bi- 
monthly billing in order to conserve man 
power, rubber, gasoline, and critical ma- 
terials during the war emergency. It was 
provided that the bill for the month the 
meter was not read would be based on 


_ one-half the sum of the two preceding 


monthly bills of each customer. 
Subseqently the gross and net provi- 
sions in the company’s rates were elim- 
inated by commission order. The com- 
mission had also required the furnishing 


of billing charts by the company to all 
urban, residential, and rural customers. 
Neither the approved plan nor such plan 
as amended would lend itself to the use 
of such billing charts. Therefore, as 
stated by the commission: 


After conferences with the commission, 
petitioner, on February 5, 1944, filed with 
the commission for approval a revision of 
its rule in which the principal change from 
the prior rule is that the bill for the month 
the meter is not read is to be based on one- 
half of the two preceding monthly consump- 
tions of consumer instead of one-half of the 
two preceding monthly bills. 

In the opinion of the commission the plan 
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fiow ptoposed will readily lend itself to the 
use of billing charts and is otherwise simpler 
and of more advantage to the customer than 
either the plan heretofore approved on No- 
vember 7, 1942, or submitted October 6, 1943. 

The revised plan filed February 5, 1944, 
permits petitioner to read all meters of its 
customers bimonthly other than those serv- 
ing industrial wholesale customers buying 
for resale and general service customers 
whose capacity requirements are measured 


by meters. The plan provides, however, that 
at the customer’s option, bills will be 
rendered for months the meter is not read 
by the petitioner, based upon meter readings 
furnished by the customer upon dates spec- 
ified by the petitioner and upon forms, in- 
cluding postage, provided by petitioner or 
written request of the customer. 


Re Alabama Power Co. (Nondocket 
1367, Sub. No. 1). 


ry 


River Held Navigable and FPC License Required 


HE Federal Power Commission 
made a determination that the in- 
terests of interstate commerce would be 
affected by construction of the Furman 
Shoals project by the Georgia Power 
Company and a license was required for 
such construction. The company had filed 
a declaration of intention under § 23(b) 
of the act to construct this project on the 
Oconee river in Baldwin county, Georgia. 
The river was held to be navigable 
from Milledgeville to its mouth. There 
was evidence of navigation on the river. 
In addition to use by steamboats and 
other craft, the record showed that the 
river had been used for rafting. The 
company regarded the present lack of 
commerce and alleged lack of prospects 
for profitable commerce on the Oconee 
river as indicative of conditions prevent- 
ing navigation. The commission de- 
clared that neither lack of commercial 
traffic nor unprofitable traffic operations 
were controlling as to navigability. On 
the basis of the long record of actual use, 


the assertion of jurisdiction by Congress 
during the past sixty-six years, and more 
particularly during the past fifty-four 
years, and testimony as to suitability for 
navigation, the commission made its rul- 
ing as to navigability, 

In considering the effects which a 
proposed hydroelectric development may 
reasonably and normally be expected to 
have on the interests of interstate or 
foreign commerce, the commission said, 
it is necessary to take notice of the rela- 
tionship between reservoir storage capac- 
ity, hydraulic capacity of the power in- 
stallation, average stream flow at the 
project site, range of stream flow neces- 
sary to provide requisite navigable 
depths for boats of various drafts, rea- 
sonable methods of operation normally 
and customarily followed in the conduct 
of a public utility system, and the physi- 
cal possibility of affecting the natural 
flow as a result of existence and opera- 
tion of the project. Re Georgia Power Co. 
(Opinion No. 112, Docket No. DI-166). 


e 


Damages to Electric Company from Railroad 
Crossing Reconstruction 


fies Pennsylvania commission, upon 
application of the Pennsylvania 
Power Company, made a determination 
of damages for property taken, injured, 
or destroyed by reason of the elimination 
of a railroad crossing. The company had 
been required to remove its facilities 
from its private right of way over certain 
lands appropriated for the improvement, 
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to acquire a new right of way, and to re- 
build its facilities. 

The earlier order requiring elimina- 
tion of the crossing provided that any re- 
location, changes in, or removal of any 
adjacent structures, equipment, or other 
facilities of any public service company, 
which might be required as incidental to 
the improvement, should be made by 
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such public service company at its own 
expense. 

The fact that the power company did 
not appeal from this order, the commis- 
sion held, did not preclude it from the 
present application for damages. The 
functions of ordering crossing elimina- 
tion and appropriation of property there- 
for and the awarding of damages for 
property taken in such proceedings 
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were said to be separate and distinct. 

The true measure of damages, it was 
further held, is the difference between 
the value of the property before and 
after the appropriation. Cost of removal 
is not an allowable or separate element 
of damage but may be taken into account 
in fixing the before and after value. Re 
Pennsylvania Power Co. (Application 
Docket No, 34460). 


7 


Commission Denial of Authority to Erect 
Municipal Plant Upheld 


N order of the Maryland commission 

disapproving an application for au- 
thority to construct a municipal electric 
plant in Crisfield, Maryland, has been 
upheld by the court of appeals of that 
state. The court ruled that findings of 
fact by the commission, supported by 
substantial evidence, should not be over- 
turned. 

The court agreed with the commission 
on a finding based upon a mixed ques- 
tion of fact and law. 

The commission had ruled that the res- 
idents of the municipality were receiv- 
ing reasonably adequate, efficient, and 
dependable electric service and that pub- 
lic necessity and convenience required 
that the application for authority to erect 
a municipal plant should therefore be 
denied. The court ruled that it should 
not substitute its own judgment for the 
commission’s findings. 

The further ruling had been made by 
the commission that the Eastern Shore 
Public Service Company, which opposed 
the application of the municipality, had 
a perpetual franchise to render service 


in the community. This involved a mixed 
question of law and of fact. Electric 
service had commenced in this munici- 
pality in 1902 under a “Class 17” 
franchise, unlimited in duration, which 
did not require assent of the municipal 
authorities for its exercise, It was actual- 
ly exercised from 1902 and until and sub- 
sequent to the enactment of Chap. 55 
of the Acts of 1910, which required the 
assent of the municipal authorities to the 
exercise of their charter rights by elec- 
tric light and power companies under the 
general law. 

The court held that this statute was not 
retroactive in its application, nor did it 
give the municipal authorities veto power 
over a previously existing “Class 17” 
franchise, unlimited as to duration and 
which had become vested. The court held 
further that an ordinance passed in 1917 
granting a new franchise for twenty-five 
years was not intended to and did not 
supplant or extinguish the “Class 17” 
franchise. Mayor and Council of Cris- 
field v. Maryland Public Service Com- 
mission et al, 


e 


Commission Lacks Jurisdiction over Contract 
Between City Plant and Army Camp 


A= by the War Department 
against the city of Golden, Colo- 
rado, filed for the purpose of obtaining 
water at an Army camp at wholesale 
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rates, was dismissed by the Colorado 
commission when it appeared that a con- 
tract between the municipal plant and the 
War Department had been executed, al- 
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though not approved by higher military 
authorities. It seemed to the commission 
that this was not a matter within its juris- 
diction but merely involved contractual 
matters between the War Department 
and the city. 

The complainant alleged that the city 
was engaged in supplying water service 
to users outside corporate limits and pos- 
sessed the only available source of water 
supply for servicing the camp. It alleged 
that it had tried to negotiate a service 
contract and that proposed rates were ex- 
cessive. 

A motion to dismiss was made on 
the ground that the petition failed to 
state a claim upon which relief could be 
granted, that the commission had no 
jurisdiction over the city or the subject 
matter, and that the controversy involved 
the construction, interpretation, enforce- 


ment, or modification of a specific con: 
tract, and, as such, must be determined 
by the courts and not by the commission. 

Counsel for the complainant stated 
that at the time the complaint was filed 
he was not aware that a contract had been 
entered into. He stated that the post en- 
gineer who signed the contract did not 
have contracting authority. He admitted, 
however, that the contract was valid, al- 
though the post officer had no right to 
issue executed copies of the same until 
they were approved. 

The department was chiefly interested 
in the matter of precedent, as 657 con- 
tracts were of record in the Seventh 
Service Command, and the precedent had 
been established that wholesale rates 
should be granted to the government. 
United States v. City of Golden (Deci- 
sion No. 21998, Case No. 4911). 


z 


Limitation on Rehearing Petition 


A PETITION for reopening, further 
consideration, and further hearing 
in proceedings relating to the grant of op- 
erating rights was dismissed by the 
Pennsylvania commission because the 
petition was not filed within the fifteen 
days prescribed by law. The petition had 
been filed 135 days after receipt of the 
commission’s order by the petitioners. 
Among the grounds presented by the 
petition were allegations as to inadequacy 
of service and violations of the commis- 
sion’s order and of the statute. The com- 
mission commented on this phase of 


the petition in the following words: 


The petition anticipates conditions which 
have not yet arisen and alleges violations of 
the commission’s order and the Public Util- 
ity Law. Rehearings should be sought only 
for the purpose of questioning the propriety 
of commission determinations. They are not 
appropriate for the purpose of directing our 
attention to violations of our orders or the 
law. Such matters should be brought before 
us by complaint proceedings: Application of 
United Parcel Service of Pennsylvania, Inc. 
(1941) 22 Pa PUC 406. 


Re Rosen (Application Docket No. 
24385, F 7). 


e 


Butane Gas Service Company Held to 
Be a Public Utility 


COMPANY engaged in the business 
A of furnishing butane gas to hous- 
ing projects was held by the Alabama 
commission to be a public utility and 
therefore required to obtain a certificate 
of convenience and necessity. Green’s 
Fuel is a trade name for a liquefied pe- 
troleum gas supplied. This is a mixture 
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of 70 per cent butane and 30 per cent 
propane gas. It is a by-product of 
petroleum which comes out of the ground 
in the form of fuel oil, wild gasoline, and 
various forms of hydrocarbon, butane, 
propane, and so forth. These bicarbons 
are distilled at a refinery and kept in a 
liquid state under pressure. 
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The company had installed a number 
of its Green’s Fuel underground sys- 
tems and meters, each consisting of an 
underground storage tank and a main 
underground pipe leading from a bulk 
storage tank with branch-offs to meters. 
Referring to the method of doing busi- 
ness, the commission made the following 
statement : 

Respondent’s business is conducted di- 
rectly with the occupants of the housing unit ; 
the gas used is metered at occupants’ resi- 
dence; respondent bills said occupant for the 
quantity of gas used, based on the meter 
registration, and looks entirely to the in- 
dividual user for payment. The occupants 


of these dwellings are the entire populace of 
the two communities comprising the two 
projects, one consisting of 578 dwellings, and 
the other 430 dwellings. Respondent, under 
its contract, has the exclusive right to fur- 
nish the gas and, in turn, is obligated to _ 
nish all and every dwelling with said gas. . 


The evidence shows that respondent con- 
ducts its business with the users of its gas 
in the same general manner as do gas utilities 
under this commission’s jurisdiction, except 
as to the benefits and responsibilities which 
may accrue to both utility and the users of 
utility’s service by virtue of being subject 
to such jurisdiction. 


Re Green’s Fuel of Florida, Inc. (Docket 
8986). 


Telephone Extension into Occupied Territory 
Held to Be Illegal 


HERE the lines of two telephone 
companies were located respec- 
tively on the westerly and easterly sides 
of a rural highway, the Wisconsin com- 
mission held that an extension from the 
easterly line across the highway to a farm 
residence was illegal. The company hav- 
ing a line along the westerly side of the 
highway was furnishing service to an- 
other residence on the same farm. 
The company making the extension 
had not complied with § 196.50(2), Stat- 
utes, requiring notice to the commission 
and to a company occupying the terri- 
tory. The statute covers an extension of 
“any telephone exchange for furnishing 
local service in any town where there is 
a public utility engaged in similar serv- 
ice.” The company making the extension 


made the contention, among others, that 
this was not an extension of its line but 
merely a customer drop. 

The commission said that regardless 
of whether the extension of service to 
this residence was an extension of a main 
line or the construction of a service drop, 
such a construction nevertheless was an 
extension of the telephone exchange i in 
the town for furnishing local service in 
such town. The other company was “an- 
other public telephone utility” engaged 
in rendering local service in the town. 

Under the statute, therefore; the com- 
pany should have notified the commis- 
sion and the other company before ex- 
tending service. The commission ordered 
removal of the extension. Re State Long 
Distance Telephone Co. (2-U-1948). 


z 


Assessment Based on Revenue Estimate 
Binding on Utility 


~ to an assessment to meet 
regulatory costs were dismissed by 
the Pennsylvania commission although 
the assessment was based on an estimate 
of intrastate revenues alleged by the com- 
pany to be incorrect. The objector had 
failed to file a revenue report. 

The Public Utility Law provides that 
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on or before March 3lst of each year 
every public utility shall file with the 
commission a statement, under oath, 
showing its gross intrastate operating 
revenues for the preceding calendar year. 
Provision is made that if the public util- 
ity shall fail to file such statement the 
commission shall estimate such rev- 
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enues, “which estimate shall be binding 
upon the public utility for the purpose of 
this section.” 

The commission had consulted the 
1941 operating report of the company 
and found that, under oath, it had 
claimed revenue from intrastate opera- 
tions of $578,220.73. The commission 
used this figure although the company ob- 
jected that its intrastate operating rev- 
enue was $80,772.48 and hence that the 
assessment was much in excess of that 
which would have been warranted had 
the true figure been used. The commis- 
sion said: 


e 


Other Important Rulings 


HE California commission declared 

that the purchase price of a motor 
carrier’s operative rights should be 
charged to Other Intangible Capital Ac- 
count and be amortized in equal monthly 
amounts over a maximum period of three 
years ; or in lieu of amortization, in any 
month of the 3-year period, the purchaser 
might write off to surplus the unamor- 
tized balance of said amount, so as to 
remove from such account said amount 
in a 3-year period through either amor- 
tization or write-off. Re Holmes Express 
et al. (Decision No. 36793, Application 
No. 25619). 


The court of appeals of Georgia, in a 
suit for personal injuries, held that it was 
permissible to allege negligence based on 
a violation of a regulation of the public 
service commission; that the state Con- 
stitution confers, on appeal, exclusive 
jurisdictional authority in the court of 
appeals to pass upon the constitutionality 
of a regulation of the commission 
based upon the legislative act creat- 
ing such body; that such regulation 
has the effect of law, but is not 
under the Constitution a “state law” 
within the meaning of the Constitution, 
which gives exclusive jurisdiction on ap- 


. .. the assessment process is a complicated 
one, and as a matter of fact the computation 
and billing of an annual assessment require 
months.of work by ten or more commission 
employees. Since the assessment process, un- 
like taxing, is a division of costs already 
known, and since the fundamental element of 
such division is the revenues of the various 
utilities under our jurisdiction, it follows 
that the commission must have basic revenue 
figures upon which it may rely before be- 
ginning the assessment calculations. The 
law therefore makes the estimates reliable 
by providing that they shall be binding upon 
utilities which fail to report revenues. 


Re Branch Motor Express Co. (Assess- 
ment Docket No. 1001). 


peal to the supreme court to pass upon 
the constitutionality of a state law; and 
that a regulation of the commission re- 
garding parking or stopping of motor 
vehicles was constitutional. Reliable 
Transfer Co. et al. v. May et al. 29 
SE(2d) 187, 


A commission order fixing a railroad’s 
initial liability for maintenance of rail- 
road bridges over a highway was held 
reasonable by the Pennsylvania Superior 
Court notwithstanding that the bridges 
were operated jointly with another rail- 
road, where the contractual rights of the 
two railroads were not affected. Penn- 
sylvania Railroad Co. v. Pennsylvania 
Pa Utility Commission, 35 A(2d) 


The supreme court of Arizona held 
that a state statute limiting the length of 
trains was valid in the absence of Fed- 
eral action relating to the subject and 
that such state statute did not infringe 
upon Federal safety appliance statutes, 
did not constitute an undue burden upon 
interstate commerce, and did not deprive 
the railroads of property without due 
process of law. State ex rel. Conway v. 
Southern Pacific Co. 145 P(2d) 530. 


Nort.—The cases above referred to, where decided by courts or regulatory commissions,’ 
will be published in full or abstracted in Public Utilities Reports. 
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VINSON v. WASHINGTON GAS LIGHT CO. 


UNITED STATES SUPREME COURT 


Fred M. Vinson, Director of Economic 
Stabilization, etc., et al. 


Washington Gas Light Company et al. 


No. 396 
— US —, & Led —, 64S Ct — 
March 27, 1944 


ERTIORARI to United States Court of Appeals for the Dis- 

trict of Columbia to review judgment upholding rate order 
of the Public Utilities Commission of the District of Columbia; 
affirmed. For decision of Court of Appeals, see (1943) — US 
App DC —, 50 PUR(NS) 33, 137 F(2d) 547, reversing 
(1943) 47 PUR(NS) 1, 48 F Supp 703. For decision of Com- 
mission authorizing rate increase, see (1942) 46 PUR(NS) 1, 
and for subsequent Commission proceedings based on Emergency 


Price Control Act, see (1942) 46 PUR(NS) 45, 50. 


§ 44.1 — Price Control Act — Presidential intervention. 

1. Congress, in enacting the Emergency Price Control Act of 1942 and 
its amendment by the Stabilization Act of October 2, 1942, which pro- 
hibits rate increases without notice to the President or his agent and con- 
sent to intervention, limited the right of the Executive to notice by the util- 
ity and the utility’s consent that the Executive might be heard by the regu- 
latory body having final authority in the premises, p. 262. 


Procedure, § 13 — Scope of proceeding — Rights of intervenors. 
2. An intervenor is admitted to a proceeding as it stands and in respect 
of the pending issues, but is not permitted to enlarge those issues or compel 
an alteration of the nature of the proceeding, p. 262. 


Rates, § 645 — Scope of proceeding — Price Control Act — Presidential inter- 
vention. 
3. The Director of Economic Stabilization and the Price Administrator, 
when permitted to intervene in a rate proceeding as agents of the Presi- 
dent under the Stabilization Act of October 2, 1942, do not possess greater 
rights than other intervenors, p. 262. 


Rates, § 72.1 — Powers of Commission — Price Control Act. 
4. The Emergency Price Control Act of 1942 and the Stabilization Act of 
October 2, 1942, relating to notice and intervention in rate proceedings, 
do not limit existing powers conferred by law on regulatory Commissions 
and endow the Director of Economic Stabilization and the Price Adminis- 
trator, as agents of the President, with new and superior rights and powers 
relating to utility rates, p. 262. 
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Rates, § 645 — Scope of proceeding — Price Control Act. 

5. A fair hearing is not denied by the refusal of the Commission, in pro- 
ceedings to make an annual determination of rates under a sliding-scale 
arrangement, to alter and enlarge the scope and character of the inquiry 
at the request of agents of the President (intervening pursuant to the 
Stabilization Act of 1942) in order to expand the inquiry to include ques- 
tions as to the propriety of the rate base, operating expenses, and rate of 
return, and to reconsider the basic principles of the sliding-scale arrange- 
ment, p. 263. 


§ 641 — Federal intervention — War legislation. 


Discussion of the question whether the Stabilization Act of October 2, 
1942, requiring notice and consent to Federal intervention in rate cases, 
confers a right of intervention, p. 262. 


(Dovucras, BLack, and MurpPHy, JJ., dissent.) 


¥ 


Mr. Justice RosBerts delivered the 
opinion of the court: Certiorari was 
granted in this case at the instance of 
the Director of Economic Stabiliza- 
tion and the Administrator, Office of 
Price Administration, of the United 
States, to review a rate order of the 
Public Utilities Commission of the 
District of Columbia ([1942] 46 
PUR(NS) 1, 45, 50). The applica- 
tion and effect of the Emergency 
Price Control Act of 1942,) and the 
act of October 2, 1942,? are involved. 

The petitioners, who were inter- 
venors before the Commission, ap- 
pealed from its order to the district 
court of the District of Columbia, 
which set aside the order as arbitrary 
and illegal. The court of appeals 
for the District of Columbia reversed 
the district court. Understanding of 
the questions presented requires a de- 
tailed statement of their historical 
background. 

The Commission was created, and 
its powers and duties defined by act 


of Congress in 1913, supplemented 
in 1926, 1935, and 1939.5 Refer- 
ences will be to the District of Colum- 
bia Code, 1940 edition. The statutes 
require public utilities within the Dis- 
trict to furnish safe and adequate 
facilities, just and reasonable service, 
at reasonable, just, and nondiscrimina- 
tory rates, and to obey the lawful or- 
ders of the Commission (§ 43-301). 
There are detailed provisions respect- 
ing rates and depreciation (§ 43- 
315). For the purpose of its func- 
tions, the Commission is directed to 
value “the property of every public 
utility within the District of Columbia 
actually used and useful for the con- 
venience of the public at the fair 
value thereof at the time of said valua- 
tion.” (Section 43-306.) Nothing 
in the statute is to be “taken to pro- 
hibit a public utility, with the consent 
of the Commission, from providing a 
sliding scale of rates and dividends 
according to what is commonly known 
as the Boston sliding scale, or other 





156 Stat 23, Chap 26. 

256 Stat 765, Chap 578. 

3 (1943) 47 PUR(NS) 1, 48 F Supp 703. 

4 (1943) — US App DC —, 50 PUR(NS) 
33, 137 F(2d) 547. 
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5 Chapter 150, 37 Stat 974; Chap 8, 44 Stat 
920; Chap 742, 49 Stat 882; Chap 40, 53 
ed 569, D C Code, 1940 Ed. Tit. 43 §§ 101- 
1006. 
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financial device that may be practica- 
ble and advantageous to the parties 
interested.” But no such arrange- 
ment is lawful until found by the 
Commission, after investigation, to be 
reasonable, just, and not inconsistent 
with the purposes of the act. Such 
arrangement must operate under the 
supervision and regulation of the Com- 
mission, may be altered and amended, 
and may be terminated by the Com- 
mission (§ 43-317). Usual powers 
to fix rates, charges, and make rules 
and regulations are conferred (§ 43- 
411). The Commission may make 
rules and regulations to govern its 
proceedings and to regulate the mode 
and manner of investigations and 
hearings before it (§ 43-402). Ap- 
peal from its orders is authorized, and 
the scope of review defined (§§ 43- 
705 to 43-706). 5 
Pursuant to its authority, the Com- 
mission initiated in 1931, and con- 
cluded in 1935 a proceeding for the 
valuation of the property of the 
Washington Gas Light Company, at 
an expense of some $750,000, and 
arrived at a depreciated rate base as 
of 1932. It then entered upon a fur- 
ther inquiry as to rates. After this 
had lasted some time it approved and 
adopted a sliding-scale arrangement, 
which involved a rate base, to be ad- 
justed annually by adding net prop- 
erty additions at cost, a rate of return, 
and a rate of accrual to retirement 
reserve, in the light of which the 
rates of the company were to be ad- 
justed annually. It found that the 
plan was practical and would be ad- 
vantageous to all parties interested. 
This plan calls for an annual deter- 
mination of the rate of return earned 
during the “test year,” and of the 
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amount available for rate increase or 
decrease for the succeeding “rate 
year,” and schedules and regulations 
to accomplish such increase or de- 
crease. Such determination is to be 
made after public notice and opportu- 
nity for hearing. The plan defines 
a rate year as “the twelve months’ 
period from September Ist to August 
31st, inclusive,” and the test year as 
“the twelve months’ period ending 
; June 30th preceding the rate 
year.” At the inception of the plan, 
rates were reduced by some $800,000 
annually, and subsequent annual hear- 
ings and determinations resulted in 
rate reductions in each year after 1935, 
except in 1937 and 1941, when no 
changes were made. 

The duration of the system was not 
prescribed but in its order the Com- 
mission stated that it construed the 
statute to permit a termination upon 
reasonable notice, and found that 
ninety days’ written notice of termina- 
tion by Commission or company would 
be reasonable. 

March 20, 1942, the Commission 
issued its order of investigation in 
conformity with the sliding-scale ar- 
rangement. After preliminary in- 
vestigation by its agents and the rep- 
resentatives of the company, the Com- 
mission, pursuant to statutory re- 
quirement, issued, on July 21, 1942, 
notice of hearing as to rates, charges, 
and regulations which were to be- 
come effective September 1, 1942, in 
accordance with the sliding-scale ar- 
rangement. The Price Administrator 
was given leave to intervene and was 
represented at a prehearing conference 
and at all hearings, and his counsel 
was permitted to cross-examine wit- 
nesses and to offer testimony. These 
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began August 18th and continued on 
August 19th, September 4th, 8th, 
11th, and 14th, and closed on the last- 
named date. The Commission stated 
that it would welcome testimony with 
relation to the aims and purposes of 
the Office of Price Administration 
during the national emergency and the 
relation of those aims and purposes to 
the proceedings, and expressed the 
hope that the Administrator, as inter- 
venor, would develop testimony along 
lines which would enable the Com- 
mission to determine whether an in- 
crease should be granted in view of 
the national emergency. The Ad- 
ministrator’s counsel offered evidence, 
cross-examined witnesses, argued and 
filed a brief. 

On application of other parties, the 
proceedings were reopened and fur- 
ther hearing had September 30th. 
Counsel for the Administrator par- 
ticipated and filed a second brief. 
The hearings were again closed, and, 
October 13th, the Commission issued 
its findings, opinion, and order. 

The petitioners’ standing in the 
proceedings deserves notice. Sec- 
tion 302(c) of the Emergency Price 
Control Act of 1942° provides: 
“Nothing in this act shall be construed 
to authorize the regulation of 
rates charged by any common carrier 
or other public utility.”7 The admis- 
sion of the Administrator as inter- 
venor was, therefore, not pursuant to 
statute but was governed by the Com- 
mission’s rules. The Commission had 
provided for intervention in its rules. 
Rule 7.3 is: “The Commission may 
grant or deny a petition for leave to 
intervene, or may grant the petition 
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upon such conditions and limitations 
as it may prescribe.” Rule 7.5 is: 
“The granting of a petition to inter- 
vene shall not have the effect of 
changing or enlarging the issues in 
the proceeding, except where such 
change or enlargement is expressly re- 
quested in the petition and is ex- 
pressly granted by the Commission 
after opportunity for hearing upon the 
question has been afforded all other 
parties.” 

After final submission, and before 
promulgation of the Commission’s or- 
der, the Emergency Price Control Act 
was amended by the act of October 2, 
1942, which, while prohibiting the 
President from suspending that por- 
tion of the original act exempting pub- 
lic utilities from the scope of the stat- 
ute, provided: “That no common 
carrier or other public utility shall 
make any general increase in its rates 
or charges which were in effect on 
September 15, 1942, unless it first 
gives thirty days’ notice to the Presi- 
dent, or such agency as he may desig- 
nate, and consents to the timely inter- 
vention by such agency before the 
Federal, state, or municipal authority 
having jurisdiction to consider such 
increase.” 


On the showing of the Commis- 
sion’s staff, the company would have 
been entitled, under the sliding scale, 
to an increase in rates of $324,718. 
The increase approved by the Com- 
mission was $201,424, effective Sep- 


tember 1, 1942. In its order, how- 
ever, the Commission directed the 
company’s attention to the provisions 
of the act of October 2, 1942, and 
quoted its language. Accordingly 





6 56 Stat 36, Chap 26, 50 USCA § 942(c). 
7 Compare Davies Warehouse Co. v. Bowles 
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(1944) — US —, 88 L ed —, 52 PUR(NS) 
65, 64 S Ct 474. 
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the company, October 14, 1942, 
served notice upon the Director of 
Economic Stabilization, who had been 
designated for the purpose by the 
President, of the proposed increase in 
rates together with a copy of the 
Commission’s order and later consent- 
ed to his intervention. The court be- 
low has found that the requisite notice 
and consent to intervention was given 
by the company in accordance with 
the act. 

Counsel who had participated in all 
the prior proceedings for the Admin- 
istrator filed with the Commission 
October 19th a petition in the name 
of the Administrator, and on behalf 
of the Director, asking that the Com- 
mission vacate its order and reopen 
the proceedings to allow the Director 
to intervene. The Commission re- 
opened the proceeding and set a hear- 
ing for November 2nd “for the pur- 
pose of receiving from the Office of 
Price Administration, on behalf of 
the Director of Economic Stabiliza- 
tion, additional evidence relating to 
the inflationary effect, if any, of the 
increase in rates authorized by Order 
No. 2401 (46 PUR(NS) 1), and in- 
tervention is granted for such pur- 
pose.” (46 PUR(NS) at p. 47.) 
When the reopened proceedings came 
on for hearing, the same counsel who 
had theretofore participated in behalf 
of the Administrator appeared before 
the Commission, offered no witnesses, 
but renewed a motion previously filed 
that the proceeding be reopened 
“without restriction as to the type of 
evidence to be presented” and that the 
Commission vacate its order. The 
motion was denied, the Commission 
announcing that it was ready to re- 
ceive evidence in accordance with the 


order reopening the proceeding. The 
petitioners offered no evidence. On 
being asked whether they had any tes- 
timony to present in accordance with 
the order to reopen the proceed- 
ings they asked for a continuance so 
that they might consult their asso- 
ciates. The request was granted. On 
November 4th, counsel recalled a wit- 
ness for further examination but of- 
fered no other evidence. The pro- 
ceedings were then closed for the third 
time without the offer of any testi- 
mony relating to the national eco- 
nomic policy developed under the 
Emergency Price Control Act as 
amended “and the effect thereon of in- 
crease in rates or charges of common 
carriers or other public utilities.” 
The Commission reconsidered the 
record and the testimony and, Novem- 
ber 9th, issued its order, 46 PUR 
(NS) 50, in which it reviewed the 
proceedings and found that the ev- 
idence adduced failed to show that the 
rates authorized by Order No. 2401 
were unduly inflationary. It denied 
the Director’s petition to vacate the 
order. Thereafter the company put 
the new rates into effect as of Novem- 
ber 16th. On appeal by the petition- 
ers, the district court held that the ac- 
tion of the Commission, in the light 
of the record, was arbitrary and ille- 
gal, and vacated the order. The court 
of appeals reversed, holding that the 
Commission had afforded petitioners 
full opportunity for a hearing upon 
any question which, under the law 
and the rules of the Commission, was 
open in the proceeding and that it was 
not arbitrary or illegal for the Com- 
mission, on the record made, to deny 
the abandonment of the sliding-scale 
plan and the prosecution of an entire- 
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ly new rate investigation involving 
fair value, depreciation, rate of return, 
and other elements commonly consid- 
ered in such an investigation. 

The petitioners seek vacation of the 
order on the ground that the Commis- 
sion denied them a full and fair hear- 
ing. This contention is based upon 
the substantive contention that under 
the acts of January 30 and October 2, 
1942, they were entitled to demand 
that the Commission enlarge the scope 
of the hearing and convert the in- 
quiry into one whether an increase of 
rates was necessary to the company to 
prevent hardship. The Commission, 
on the other hand, insists that it was 
entitled to conduct the proceedings in 
accordance with its statutory powers 
as they existed prior to 1942, and, at 
most, accord the petitioners a full 
hearing as to the effect of any order in 
its relation to inflation in the war 
emergency. Thus it appears that the 
controversy is essentially one between 
two governmental agencies as_ to 
whether the powers of the one or the 
other are preponderant in the circum- 
stances. 

In view of the petitioners’ insist- 
ence that they were entitled, in effect, 
to control and direct the inquiry with- 
out regard to the statutory powers of 
the Commission, we shall first exam- 
ine the extent of the authority con- 
ferred upon petitioners by Congress. 

[1-4] The Emergency Price Con- 
trol Act of 1942, while it gives the 
Administrator power over prices of 
“commodities,” which are not gener- 
ally regulated by public authority, 
specifically and expressly withholds 
from the Administrator jurisdiction 
over public utility rates. And, as we 
have noted, the Stabilization Act of 
52 PUR(NS) 


October 2, 1942, did not alter this pro- 
hibition but required merely that no 
utility should generally increase rates 
in effect September 15, 1942, unless 
it first gave thirty days’ notice to the 
President or his representative and 
consented to the timely intervention of 
that representative before the Federal, 
state, or municipal authority having 
jurisdiction to consider the increase. 
It is not clear that this language 
confers a right of intervention. The 
bill as passed by the Senate contained 
a provision that there should be no 
increase in utility rates unless they 
were approved by the President. The 
House refused to concur, with the re- 
sult that only the language now con- 
tained in the proviso appeared in the 
bill. The assertion that, while the 
Price Administrator or the Director 
may present his views to the regula- 
tory body “he had nothing to say 
about its decision,” was made and not 
contradicted on the Senate floor in 
discussion of the conference report. 
Evidently Congress intended to grant 
the Administrator plenary control 
over commodity prices, since they gen- 
erally were not the subject of local 
regulation, but in both the original act 
and the amendment, as this court has 
recently said in Davies Warehouse Co. 
v. Bowles, supra, 64 S Ct at p. 480, 
was careful “to avoid paralyzing or 
extinguishing local _ institutions.” 
Thus it limited the right of the Execu- 
tive to notice by the utility and the 
utility’s consent that the Executive 
might be heard by the regulatory body 
having final authority in the premises. 
If the petitioners were admitted as 
intervenors by a state Commission, or 
by the District Commission, which is 
a respondent here, they might, of 
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course, be admitted to participation in 
the proceeding upon reasonable terms ; 
and one of the most usual procedural 
rules is that an intervenor is admitted 
to the proceeding as it stands, and in 
respect of the pending issues, but is 
not permitted to enlarge those issues 
or compel an alteration of the nature 
of the proceeding. To this effect was 
the Commission’s rule on the subject. 
It would seem then that, in the absence 
of clear legislative mandate to the 
contrary, the petitioners should not 
possess greater rights than other in- 
tervenors. 


This the petitioners deny. They 
say that, notwithstanding the absence 
of any categorical enactment, the gen- 
eral purpose of the original act and its 
supplement show that Congress in- 
tended to prohibit state and local reg- 
ulatory authorities from permitting 
any increase in utility rates which 
were not shown to be necessary to pre- 
vent actual hardship. We are asked 
then, not only to revise the views ex- 
pressed in Davies Warehouse Co. v. 
Bowles, supra, as to the scope of the 
acts, but to infer from a general ex- 
pression of congressional policy, the 
limitation of existing powers con- 
ferred by law on regulatory Commis- 
sions throughout the nation, both state 
and Federal, and the endowment of a 
different Federal agency with new and 
superior rights and powers.’ This 
we are unable to do. 

[5] The other contention of the 
petitioners stems from their view as 
to the effect of the Emergency Price 
Control Act and the Stabilization Act. 
They insisted below that they were 





8 Davies Warehouse Co. v. Bowles, A ne 
Yonkers v. United States (1944) — _, 
88 L ed —, 52 PUR(NS) 504, 64 S Ct D7. 
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denied a fair hearing because the 
Commission refused, in the current 
proceeding, to alter and enlarge the 
scope and the character of the in- 
quiry. It will be remembered that, 
under the Commission’s existing or- 
der, a termination of the sliding-scale 
arrangement required ninety days’ 
written notice. There was no appli- 
cation of any ratepayer or any pur- 
pose of the Commission in the spring 
of 1942 to abrogate the arrangement. 
On the contrary, the Commission gave 
the required notice for the usual an- 
nual adjustment under the plan; and, 
after the necessary investigations by 
its agents, gave notice of hearing with 
respect to such adjustment. At that 
point, and at a time when no notice of 
increase of rates was required by any 
act of Congress, the Administrator, 
upon his application, was permitted to 
intervene in the proceeding. 

In his petition, and at the hearings 
he asserted and reiterated that he had 
the right to go into the propriety of 
the rate base, the operating expenses, 
including depreciation expenses, taxes, 
and rate of return, summarizing his 
demand as “a full and complete in- 
quiry for the purpose of determining 
what are fair and reasonable rates.” 
The petitioners now insist that their 
desire was limited to examination of 
certain factors involved in the slid- 
ing scale. But the courts below did 
not so understand. The district 
court, which sustained the appeal, 
said: “The Commission was re- 
quested to reconsider the basic princi- 
ple of the sliding-scale arrangement.” 
(47 PUR(NS) at p. 4.) The court 
of appeals said “the Price Admin- 
istrator departed from the field com- 
mitted to his care and demanded that 
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the Commission suspend the applica- 
tion of the sliding scale, and re-ex- 
amine its basis in a complete inves- 
tigation of all the elements that en- 
ter into the determination of a util- 
ity rate by a regulatory body.” (50 
PUR(NS) at p. 51.) These charac- 
terizations of the Administrator’s 
contentions before the Commission 
are supported by the record. 

If we consider the petitioners’ 
present position we find that the Com- 
mission heard all evidence offered, 
and says it weighed it. The Admin- 
istrator urged that the straight-line 
method of depreciation embodied in 
the sinking-fund plan must be dis- 
carded in favor of a sinking-fund 
method under the force of decisions 
of this court, a position unsupported 
by our cases, and evidence was offered 
to show the result which would ensue 


from the substitution. Some testimony 
was adduced as to rate of return, and 
the Commission’s report shows this 


was considered. In short, if the in- 
quiry was limited to the issues com- 
prehended in the Commission’s order 
of investigation, the petitioners were 
afforded every opportunity for a full 
hearing. On the subject respecting 
which the petitioners were especially 
competent to enlighten the Commis- 
sion—namely the inflationary effect 
of a rate increase of 2.28 per cent for 
one year, amounting, on the average, 
to 3 cents per month per customer, in 
the light of wage increases and in- 
creased commodity prices and over-all 
conditions in the national economy— 
no evidence was tendered by petition- 
ers, in response to repeated invitations 
by the Commission. 

The judgment is affirmed. 
52 PUR(NS) 


Mr. Justice DouGLas, with whom 
Mr. Justice BLAcK and Mr. Justice 
Murpuy concur, dissenting: This 
case goes hand in hand with Davies 
Warehouse Co. v. Bowles (1944) — 
US —, 88 L ed —, 52 PUR(NS) 65, 
64 S Ct 474. That decision expanded 
the “public utility” exemption in the 
Emergency Price Control Act to in- 
clude a wide variety of enterprises. 
The present decision illustrates the val- 
ue of that preferred treatment. 

The Stabilization Act prohibits any 
“utility” from making “any general 
increase in its rates or charges which 
were in effect on September 15, 1942” 
without giving the President’s agent 
the right to intervene in the proceed- 
ings. The present decision goes far 
towards making that provision in- 
effective. It allows the Commission 
so to shape the issues of the rate pro- 
ceeding as to exclude the data most 
relevant to a determination of wheth- 
er any rate increase should be allowed. 
The power of a Commission to shape 
the issues as it desires and to restrict 
the Director of Economic Stabiliza- 
tion to those issues is not a power 
which is apt to be neglected. The 
Director may of course proclaim 
against rate increases. But he does 
not need the right to intervene to 
prove that rate increases are inflation- 
ary. That is self-evident. The right 
to intervene, if it is not a right to in- 
troduce relevant data bearing on the 
true earnings and returns of the util- 
ity, is an empty right indeed. 

I agree that Congress did not trans- 
fer rate-making powers from the 
Commissions to the Director. I 
agree that Congress must have con- 
templated that some rate increases 
might take place or else it would have 
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treated the whole problem quite dif- 
ferently. But I find not the slightest 
indication that the Director was to be 
denied a full hearing. And I do not 
see how a full hearing could be ac- 
corded unless he was given the oppor- 
tunity to establish, if he could, that 
the case under consideration showed 
no real hardship, that wartime de- 
mands were not causing the company 
to suffer, that its financial integrity 
and its ability to render service re- 
mained unimpaired, that its property 
was not being confiscated, that it was 
not being treated unfairly as com- 
pared with other companies. 

We are told that this company has 
an inflated rate base of some $1,000,- 
000. We are told that its excessive 
charges for depreciation expense were 
over $225,000 a year as compared 
with the rate increase of about $200,- 


000 a year. We are told that a full 
hearing would have disclosed that the 
company was in fact earning more 
than 63 per cent. I do not know what 


the evidence would show. But an 
offer of proof in a rate case could not 
be more relevant. 

I believe, moreover, that when Con- 
gress halted general rate increases and 
gave the Director a right to intervene, 
it did not sanction rate increases re- 
gardless of need and regardless of in- 
flationary effect. I think it meant to 
make Utility Commissions at least 
partial participants in the war against 
inflation and gave them a sector of the 
front to control. Though it did not 


remove the established standards for 
rate making I do not think it intended 
Utility Commissions to proceed in dis- 
regard of the requirements of 
emergency price control and unmind- 
ful of the dangers of general rate in- 
creases. To the contrary, I think 
Congress intended that there should 
be as great an accommodation as pos- 
sible between the old standards and 
the new wartime necessities. The 
failure of the Commission to make 
that accommodation is best illustrated 
perhaps by its treatment of taxes. 
The Commission allowed the com- 
pany to deduct as operating expenses 
all excess profits taxes and income 
taxes up to and including 31 per cent. 
That this amount includes wartime 
taxes is evident from the fact that the 
highest corporate tax rate which pre- 
vailed from 1936 to 1939 was 19 per 
cent. We all know that the extraor- 
dinary expenditures incurred for the 
defense of the nation started with 
the Revenue Act of 1940. It has been 
accepted practice to deduct income 
taxes as well as other taxes from 
operating expenses in determining 
rates for public utilities. Galveston 
Electric Co. v. Galveston, 258 US 388, 
399, 66 L ed 678, PUR1922D 159, 
42 S Ct 351. But this is war, not 
business-as-usual. When income 
taxes are passed on to consumers, the 
inflationary effect is obvious. And 
it is self-evident that the ability to 
pass present wartime income taxes on 
to others is a remarkable privilege 
indeed. 





52 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


SECURITIES AND EXCHANGE COMMISSION 


Re Ohio-Midland Light & Power 
Company et al. 


File No. 70-837, Release No. 4930 
March 8, 1944 


PPLICATION by registered holding company for exemption 
A from competitive bidding. requirements of Rule U-50 of 
the General Rules and Regulations under the Holding Company 

Act; denied. 


Consolidation, merger, and sale, § 45.1 — Exemption from competitive bidding. 
Exemption from the competitive bidding requirements of Rule U-50 by a 
registered holding company in the sale of its entire interest in a wholly 
owned subsidiary should be denied where it appears that competitive in- 
terest exists and where compliance with the rule does not appear im- 


practicable. 


APPEARANCES: Allen E. Throop, 
by William T. Martin, for Associated 
Electric Company ; Eugene L. Hensel, 
for Inter-County Rural Electric Co- 
operative, Inc., South-Central Rural 
Electric Cooperative, Inc., and Union 
Rural Electric Cooperative, Inc.; 
Louis Gorrin, for United States Rural 
Electrification Administration; Henry 
C. Place, of Barnes, Dechert, Price 
and Smith, for Joseph B. Wilson; 
Robert W. Newlon, for Elton Kite, 
Russell Grain Co., Arch Adler and 
Walter Latham; David I. Bursten, for 
the Public Utilities Division of the 
Commission. 


By the Commission: This is an 
application by Associated Electric 
Company (Aelec), a registered hold- 
ing company, for an exemption from 
the competitive bidding requirements 
of Rule U-50 of the General Rules 
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and Regulations under the Public 
Utility Holding Company Act of 
1935. The application relates to a 
proposed sale by Aelec of its entire in- 
terest in Ohio-Midland Light and 
Power Company (Ohio-Midland), 
its wholly owned subsidiary. Aelec 
proposes, if permitted, to sell the se- 
curities of its subsidiary to Joseph B. 
Wilson, a nonaffiliate. 

Requests for intervention were filed 
by a number of towns, villages, and 
other political subdivisions of the 
state of Ohio, who raised objection to 
the application. A petition for inter- 
vention was also filed by Inter-County 
Rural Electric Cooperative, Inc., 
Union Rural Electric Cooperative, 
Inc., and South-Central Rural Elec- 
tric Cooperative, Inc. (co-ops), un- 
successful offerors for the purchase of 
the securities of Ohio-Midland. 


After due notice, a hearing was 
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held before a trial examiner. We 
heard argument. Upon an independ- 
ent review of the evidence adduced, 
we make the following findings : 
Aelec is a subholding company of 
Denis J. Driscoll and Willard L. 
Thorp, Trustees of Associated Gas 
and Electric Corporation (Agecorp 
Trustees), a registered holding com- 
pany. In proceedings directed to the 
Agecorp Trustees pursuant to § 11(b) 
(1) of the act, 15 USCA § 79k(b) 


as an entirety would be an appro- 
priate step in compliance with our di- 
vestment order. In May, 1943, 
facilitate such a sale we approved the 
acquisition by Aelec of certain out- 
standing Ohio-Midland bonds so as 
to own all of the securities and indebt- 
edness (except for a small amount of 
current and accrued liabilities) of that 
company.* Those securities and in- 
debtedness are now sought to be sold; 
they are: 


The Scioto Valley Railway and Power Company (now Ohio-Midland) first mort- 
gage, 6% gold bonds, due June 1, 1943, principal amount 


Accrued interest thereon aggregating 


The Scioto Valley Railway and Power Company 6% gold notes, due March 1, 


1932 (extended), principal amount 
Accrued interest thereon aggregating 


Open Account Indebtendness (bearing interest at the rate of 6% per year when 


earned) 
Accrued interest thereon aggregating 


$6.50 Series first preferred stock (par value $100 per share) 


$5 Series preferred stock (no par) 
Class A stock (no par 
Common stock (no par) 


(1), we have ordered them to divest 


themselves of their ownership and 
control of a number of companies in- 
cluding Ohio-Midland,’ a public util- 
ity company engaged primarily in the 
transmission and distribution of elec- 
tricity in rural areas of north-central 
and south-central Ohio.* Sale by 
Aelec of its interest in Ohio-Midland 


Pe ccnssacsdaceseneweees Keessee sees aelperdueseeeeceesess 3,774.164 shs. 


1,640 shs. 


The proposed sale to Wilson is the 
outgrowth of negotiations between 
Aelec and various interested parties 
for the purchase of Ohio-Midland, in 
the course of which a number of offers 
of purchase were made. A prospec- 
tive purchaser first made an offer in 
the latter part of 1939 and again in 
the fall of 1941. In 1942 offers were 





1Re Driscoll and Thorp, as Trustees of 
Associated Gas & E. Corp. (1942) Holding 
a Act Release No. 3729, 45 PUR(NS) 
141. 


2 The Ohio-Midland properties in north-cen- 
tral Ohio (northern divisions) are being sold, 
in another transaction, to certain codperatives 
for a base price of $110,000. The remaining 
Ohio-Midland properties, known as the Canal 
Winchester Division and the Hilliards Divi- 
sion, have electric assets consisting of ap- 
proximately 60 miles of electric transmission 
and 590 miles of electric distribution lines, 
and substation and incidental equipment. The 
Canal Winchester Division also includes a 10- 
mile electric railroad line which Ohio-Midland 
operates, together with an additional spur 
leased from Columbus and Southern Ohio 
Electric Company (Columbus and Southern), 
as a carrier of coal and freight, which is 
hauled almost exclusively to one of Columbus 
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and Southern’s generating plants pursuant to 
to the terms of a 99-year contract between the 
companies executed in 1925. That contract 
also grants Columbus and Southern an ease- 
ment to use Ohio-Midland’s trackage, and 
provides that Columbus and Southern supply, 
and Ohio-Midland purchase, all of Ohio-Mid- 
land’s power requirements at the rate of 74 
mills per kilowatt hour. 

3Re Associated Electric Co.(1943) Hold- 
ing Company Act Release No. 4323. In that 
opinion we stated, however, and we now re- 
peat, that in view of Ohio-Midland’s unsatis- 
factory capital structure (debt and preferred 
stocks, alone, with preferred arrearages, to- 
taled then, as now, approximately $2,200,000, 
an amount in excess of that at which Aelec 
desired to sell Ohio-Midland) we could not 
permit its securities to be sold for distribution 
to the public without a thoroughgoing recapi- 
talization. 
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submitted by two additional parties, 
and in 1943 lively negotiations took 
place which led to the receipt by Aelec 
of eight offers for the Ohio-Midland 
securities or electric assets from four 
different parties or groups. As is 
seen from the following list of offers 
submitted, there has been no dearth or 
decline of competitive interest, and the 
trend of the offers has been upwards: 
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In several instances, potential pur- 
chasers voluntarily increased their 
initial proposals and made their terms 
more attractive. In addition to the 
six offerors, other parties evidenced 
interest to the extent of seeking in- 
formation or discussing purchase. 

Despite the existence of this com- 
petitive interest, Aelec seeks exemp- 
tion from the competitive bidding re- 
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quirements of Rule U-50 on the 
ground that compliance with those re- 
quirements is not necessary or appro- 
priate to meet the objectives recited in 
that rule.* It points to the fact that 
the proposed sale to Wilson involves 
no payment of fees or commissions, 
and asserts that the purchase price is 
reasonable, that competitive bidding 
was not practical, that impartial com- 





Base Price Subject 


1099. eascidawewes ieorge Mane ad cccwvecectece All Associated system 
properties in Ohio 

SPRL i cAw sicbaee oot George Knutson and associates ..... $1,800,000 Securities 

March 1942 ...... Columbus and Southern ........... $1,500,000 Securities 

August 1942 ...... W. R. Cutnaw and associates ..... $1,745,000 Securities 

Aneil 26.1043 )..... RBA-Go-O06 ssccccisccccctsse recess $1,300,000 Electric Assets, 
Canal Winchester 
and Hilliards 
Divisions 

June 10 & 14, 1943 Joseph B. Wilson .........ccceeee: $1,845,000 Securities 

June 10 or 11, 1943 Columbus and Southern ........... $1,650,000 Securities 

June 15, 1943 ..... REUAVGGAOs Soi okee eees eee eceee $1,650,000 — Assets, as 
above 

June 17, 1943 ..... Associated Public Utilities Company $1,875,000 Securities 

June 23, 1943 ..... JOSE: Ts. VU NEBON sc ininia wn sin siecene cee $1,885,000* Securities 

July 19, 1943 ..... Cutnaw-REA-Co-ops .............. $1,900,000 Securities 

Aspe COC IIGS -.... TSA CGG08 cin ccisieiceccccsesees $2,010,000 Securities 


* Under the terms of the offer, embodied in Aelec’s contract with Wilson entered into on 
November 19, 1943, the net proceeds to Aelec would be approximately $1,950,000. 


petitive conditions were maintained 
throughout the negotiations which it 
carried on with potential purchasers, 
and that its decision to accept Wilson’s 
offer of June 23, 1943, was proper be- 
cause that offer is the best received 
from the viewpoints of the price ac- 
tually realized and the likelihood of 
consummation.° 


The objecting co-ops, in whose 








4 By its subdivision (a) (5), Rule U-50 ex- 
cludes from its scope: 
sale of securities as to 
which the Commission finds that compliance 
with paragraphs (b) and (c) hereof with re- 
spect to such . sale is not 
(C) necessary or appropriate in the public i in- 
terest or for the protection of investors or 
consumers to assure the maintenance of com- 
petitive conditions, the receipt of adequate 
consideration or the reasonableness of any fees 
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or commissions to be paid with respect to 
sales of securities subject to § 12(d) of the 
act... 

5 The ‘Cutnaw-co-op offer of July 19, 1943, 
set forth that simultaneously with the sale of 
Ohio-Midland, that company would transfer 
to the co-ops substantially all the electric 
properties of the Canal Winchester and Hil- 
liards Divisions, Cutnaw remaining the owner 
of all other Ohio-Midland assets. The co-ops’ 
offer of August 20, 1943, did not set forth any 
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position the United States Rural Elec- 
trification Administration (REA) 
has joined, contend that there was un- 
fair discrimination against them in 
the course of <Aelec’s negotiations. 
They assert that they were not made 
aware of the fact that Aelec preferred 
a sale of securities, as distinguished 
from assets, until after Aelec’s pur- 
ported acceptance on June 24, 1943, 
of Wilson’s offer subject to our ap- 
proval. They complain that oppor- 
tunity to present their best bid was cut 
off by Aelec prematurely, because they 
had not been given the benefit of an 
alleged 30-day notice promised by 
Aelec on April 28, 1943, whereas 
Aelec admittedly considered _ itself 
morally obligated to Wilson to reject 
offers submitted subsequent to its 
conditional acceptance of his offer. 
The co-ops maintain that impartiality 


by Aelec would have dictated its ac- 
ceptance of their offer of August 20, 
1943, because it is higher than Wil- 
son’s and raises no serious legal or 
financial problems affecting Aelec; on 
the other hand, they assert that Wil- 
son’s obligation to purchase is a con- 


ditional one, being expressly contin- 
gent upon his ability to secure ap- 
proval of a recapitalization of Ohio- 
Midland on such basis as he considers 
desirable. 

We do not undertake to adjudicate 
the various conflicts raised by these 
claims, which relate in the main to de- 
tails of the procedure followed and 
the acceptability of bids received. Ap- 
plicant has not sustained the burden 
of showing the existence of circum- 
stances that would justify exemption 
from Rule U-50. On the contrary, 
the competitive interest in these 
properties affirmatively indicates the 
appropriateness of competitive bid- 
ding, both as a method of ascertaining 
the best available price and as a means 
of avoiding issues (such as those de- 
veloped here through the complaints 
of the interveners) as to whether com- 
petitive conditions have been main- 
tained. 


We are not satisfied on the basis of 
anything disclosed by the record that 
compliance with Rule U-50 is im- 
practical in this case, nor is compli- 





contemplated transfers by the purchasers, al- 
though the co-ops were under contract with 
Cutnaw to effect a division of the properties in 
similar fashion to that recited in the July 19 
offer. Counsel for Aelec advised it that ac- 
ceptance of the co-ops’ offer of August 20, 
1943, would involve danger of litigation and 
possible invalidity on the following points: 

(1) whether under Ohio law the co-ops 
can acquire securities of a public utility com- 
pany, particularly where such company owns 
and operates a railroad; 

(2) whether the co-ops have such statutory 
power to acquire public utility electric proper- 
ties of the character involved; 

(3) whether REA, which under the terms 
of the co-ops’ offer is to finance their pur- 
chase, has power to finance acquisition of 
securities ; 

(4) whether part of the co-ops’ offer in- 
volves sale of the railroad properties and cer- 
tain transmission lines to Cutnaw, and, if so, 
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whether such sale would constitute a breach 
of the Columbus and Southern contract, which 
would entitle that company to enjoin the sep- 
aration of the Ohio-Midland properties ; 

(5) whether the co-ops’ offer includes an 
assignment to Cutnaw of Ohio-Midland’s lease 
of certain real estate and, if so, (a) whether 
such assignment could not be effected with- 
out the consent of the lessor and (b) would 
cause the co-ops to be liable for the perform- 
ance of the covenants in that lease by Cutnaw, 
and (c) whether the co-ops have the statutory 
power to assume such liability. 

A further term of the co-ops’ offer, now 
stressed by Aelec in support of its position 
that the offer is unacceptable, was that the 
purchasers be indemnified against any “un- 
usual, extraordinary, or long-term liabilities.” 

6 There is conflict in the testimony as to 
whether Aelec promised to allow the co-ops 
thirty days after notifying them of another 
offer, or whether the 30-day open period was 
to run from April 28th. 
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ance rendered inappropriate by the 
fact that Ohio-Midland’s present se- 
curities are unsuitable for public dis- 
tribution (see footnote 3, supra). 
The advertisement for bids may, and 
should, contain a proviso that the se- 
curities are not offered for the purpose 
of public distribution and that no bid 
will be accepted unless its terms in- 
clude satisfactory assurance, on the 
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part of the bidder, that the securities 
will not be resold to the public. Fur- 
ther specifications can, of course, be 
included in the advertisement for bids; 
and if any of the bids should contain 
further conditions, their importance 
and effect can be subsequently exam- 
ined. 

An appropriate order will issue 
denying the exemption. 





UNITED STATES DISTRICT COURT, D. DELAWARE 


Re United Public Utilities Corporation 


Civ. No. 347 
52 F Supp 975 
December 11, 1943 


PPLICATION of Securities and Exchange Commission pursu- 
A ant to §§ 11(e), 18(f), and 25 of the Holding Company 
Act to approve a plan to effectuate the provisions of § 11(b); 
compliance ordered. For Commission order directing dispost- 
tion of investments in certain subsidiaries, see (1942) 43 PUR 
(NS) 500, and for order approving plan, see Re United Pub. 
Utilities Corp. (SEC) File Nos. 59-38, 54-84, Release No. 

4625, Oct. 14, 1943. 


Evidence, § 23 — Parol evidence — Meaning of trust indenture. 
1. Parol evidence as to the intention of parties to a reorganization pro- 
ceeding with respect to the redemption premium on bonds issued in ex- 
change for an outstanding issue is admissible to disclose the intention of 
the parties to the present trust indenture, where the redemption provision 


therein is ambiguous, p. 271. 


Security issues, § 5.1 — Bond redemption — Premium — Ambiguous provision. 


2. An ambiguous provision, contained in a trust indenture and in bonds, 
for redemption prior to regular maturity upon payment of principal plus 
a premium of 5 per cent if such redemption date occur on or prior to 
January 1, 1940, and the premium “successively decreasing one per centum 
of the principal on July Ist, in each of the years 1945, 1950, and 1955,” 
is to be construed as providing for a reduction of 1 per cent in the initial 
5 per cent premium in each 5-year period after January 1, 1940, and en- 
titling bondholders to a redemption premium of 4 per cent rather than 5 
per cent where bonds are redeemed on January 1, 1944, where such inter- 
pretation of the provision is in harmony with parol evidence as to the in- 
tention of the parties at the time of issuance, p. 271. 
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APPEARANCES: John F. Davis, 
Solicitor, Roger S. Foster, Counsel, 
and John W. Christensen, all of Phil- 
adelphia, Pa., for Securities and Ex- 
change Commission; Philip H. Stru- 
bing and Francis H. Scheetz, both of 
Philadelphia, Pa., and Caleb R. Lay- 
ton, 3rd (of Hastings, Stockley and 
Layton), of Wilmington, Del., for 
United Public Utilities Corporation ; 
J. B. Colahan (of Townsend, Elliott 
& Munson), of Philadelphia, Pa., for 
Provident Trust Co., of Philadelphia, 
Indenture Trustee. 


Leany, District Judge: This mat- 
ter is here on an application of the Se- 
curities and Exchange Commission 
pursuant to §§ 11(e), 18(f£) and 25 
of the Public Utility Holding Com- 
pany Act of 1935, 15 USCA §8§ 79k 
(e), 79r(f), 79y,? to approve a cer- 
tain plan of UPU as fair, equitable, 
and appropriate to effectuate the pro- 
visions of § 11(b) of the act. 

UPU is a registered holding com- 
pany. It has $6,880,850 of Bonds 
outstanding collateralized by secu- 
rities of its subsidiaries among which 
were Texas Ice and Refrigerating 
Company and Cap F. Bourland Ice 
Company. The Commission on 
March 4, 1942, 43 PUR(NS) 500, 
pursuant to § 11(b)(1), directed 
UPU to dispose of its investments in 
certain subsidiaries including Texas 
Ice and Bourland. The plan filed by 
UPU under § 11(e) provided for 
payment of certain liquidating divi- 
dends by Texas Ice and Bourland, the 
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sale of UPU investments in those 
companies and application of the pro- 
ceeds to redemption of the bonds on 
January 1, 1944, if the proceeds were 
available by that time, or through pur- 
chase of Bonds in the open market or 
at the next redemption date, July 1, 
1944. The Trust Indenture (Art. 
IV, §§ 1 and 3) determines the 
method by which the proceeds from 
collateral are applied to redemption of 
the Bonds, viz., Indenture Trustee, 
when instructed by UPU, determines 
which of the two series of Bonds can 
be redeemed most advantageously to 
UPU. If there is to be a partial re- 
demption the usual selection by lot 
occurs with provisions for notice by 
newspaper publication. After the In- 
denture Trustee is put in funds and 
the redemption date passes, the Bonds 
called if not turned in cease to bear 
interest. Where purchase is made in 
the open market, the purchase may not 
exceed the current redemption price. 
Presently, the Indenture Trustee ad- 
vises that the 6 per cent Series A 
Bonds should be redeemed. 

[1, 2] The legal question to be de- 
cided here, aside from finding wheth- 
er the plan is fair and equitable, cen- 
ters upon one paragraph in the Trust 
Indenture which is also contained in 
each of the bonds. This provision 
provides: “This bond may, at the 
option of the company, be redeemed 
on any interest date prior to its reg- 
ular maturity, after at least sixty days’ 
notice published in the manner pro- 
vided in said Indenture, by paying the 





1In this opinion I refer to the Securities 
and Exchange Commission as the “Commis- 
sion”; to United Public Utilities Corporation 
as “UPU”; to the United Public Utilities 
Corporation Trust Indenture dated January 1, 
1935 as the “Trust Indenture”; to Provident 
Trust Company of Philadelphia, trustee under 


271 


said indenture, as “Indenture Trustee”; to the 
6 per cent series A and 54 per cent series B 
collateral trust bonds outstanding under the 
indenture as “Bonds”; and to the Public Util- 
ity Holding Company Act of 1935, 15 USCA 
§ 79 et seq. as the “Act.” 
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principal hereof and the interest ac- 
crued hereon to the date fixed for such 
redemption, plus a premium equal to 
the following percentage of the princi- 
pal, to wit: If such redemption date 
occur on or prior to January 1, 1940, 
5 per cent—this premium successive- 
ly decreasing one per centum of the 
principal on July 1st, in each of the 
years 1945, 1950, and 1955; all in the 
manner and upon the conditions pro- 
vided in said Indenture.” (Italics 
supplied.) The provision is obvious- 
ly ambiguous, and raises the question 
whether the holders of bonds to be re- 
deemed on January 1, 1944, are en- 
titled to a 4 per cent or 5 per cent pre- 
mium. 

I. Proceedings before the Commis- 
sion. The Commission construed the 


language of the provision and con- 
cluded that the Trust Indenture pro- 


vided that a 4 per cent premium was 
due upon any redemption occurring 
between July 1, 1940, and July 1, 
1945. While certain parol evidence 
had been adduced and received by the 
Commission in order to disclose the 
intention of the parties to the Trust 
Indenture, it specifically stated in its 
opinion that in reaching its construc- 
tion it ignored such evidence. Pass- 
ing for the moment the correctness of 
the Commission’s interpretation, I 
think the character of the evidence ad- 
duced is so helpful in ascertaining the 
original intention of the parties there 
is no reason to ignore it. 

Since the parol evidence rule is a 
rule of substance, Shackelford v. 
Latchum (1943) 52 F Supp 205; 
American Crystal Sugar Co. v. Nicho- 
las (1941) 124 F(2d) 477; 3 Wig- 
more on Evidence, 3rd Ed. Vol. 9, 
§ 2400, the scope of the rule must be 
52 PUR(NS) 


determined either by the law of Penn- 
sylvania (the place where redemption 
is to be performed) or the law of 
Delaware. See Klaxon Co. v. Stentor 
Electric Mfg. Co. (1941) 313 US 
487, 496, 85 L ed 1477, 61 S Ct 1020. 
I find it unnecessary, however, to 
explore this problem as the scope of 
the parol evidence rule is the same in 
both states. This circuit in Gill v. 
Benjamin Franklin Realty & Holding 
Co. (1930) 43 F(2d) 337, 338, in- 
volving an appeal from a district court 
of Pennsylvania had occasion to pass 
upon this problem. In that case the 
court held that when language appears 
in a writing which being ambiguous is 
susceptible of two constructions, 
courts may always utilize parol ev- 
idence to seek out the precise circum- 
stances under which the writing came 
into existence in order to find the real 
intention of the parties, and thus con- 
strue the instrument in spite of the in- 
tention lurking behind the ambiguity. 
The Pennsylvania state decisions are 
in accord with this view, Dorrington 
v. Manning (1939) 135 Pa Super Ct 
194, 4 A(2d) 886; In Re Sarver’s Es- 
tate (1938) 132 Pa Super Ct 238, 200 
Atl 709; Security Trust Co. v. Stapp 
(1938) 332 Pa 9, 1 A(2d) 236; 
Henry’s Pennsylvania Trial Evidence, 
pp. 384, 387, and so is the leading 
Delaware decision of Plunkett v. Dil- 
lon (1871) 4 Del Ch 198. 

The evidence before the Commis- 
sion shows (1) the circumstances at- 
tending the issuance of the Bonds and 
(2) the parol testimony of the inten- 
tion of the parties who negotiated the 
terms of the Bonds. It may be sum- 
marized without inordinate delay. 

The Bonds were issued under a 
plan of reorganization of a predeces- 


272 





RE UNITED PUBLIC UTILITIES CORP. 


sor company, the United Public Util- 
ities Company, consummated on Janu- 
ary 1, 1935, under § 77B of the Bank- 
ruptcy Act, 11 USCA § 207. The 
Bonds were issued in exchange for an 
outstanding issue of $14,956,800 6 
per cent series A and 54 per cent series 
B collateral trust bonds, issued April 
1, 1927 and maturing April 1, 1947. 
The premium clause in the old bonds 
is significant. It provided: “Jf such 
redemption date occur on or prior to 
April 1, 1932, 5 per cent, this premi- 
um decreasing one-fourth of one per 
centum of the principal on each Octo- 
ber 1, thereafter; all in the manner 
and upon the conditions provided in 
said Indenture.” (Italics supplied.) 
The plan of reorganization was the 
result of negotiations of certain 
formal committees* representing 
holders of securities in the old com- 
pany, acting in collaboration with the 
receiver and later the court’s trustee. 
All the committees approved the plan 
of reorganization, including the pres- 
ent Trust Indenture, which was like- 
wise approved by the court. The mem- 
bers of the committees and the court’s 
trustee all testified that they had par- 
ticipated in the negotiations which 
fixed the conditions of the Bonds. 
Their testimony shows that it was 
everyone’s intention that the premium 
should be 5 per cent for the first five 
years, decreasing 1 per cent for each 
5-year period thereafter and to the 
best of their recollection no other pre- 
mium provision was ever suggested 


by anyone, although a suggestion had 
been made that they dispense with all 
premiums. At least, no suggestion 
was made that the premium be 5 per 
cent for ten years (1935-1945) 
with a reduction of 1 per cent for each 
5-year period thereafter. On the con- 
trary, all the parol evidence points to 
an understanding that the redemption 
price was to be 105 per cent for the 
first five years and to be reduced there- 
after at the rate of 1 per cent for each 
five years.® 

II. The single objection to the 
plan. The Bonds were, under the 
original reorganization plan, initially 
distributed to the holders of the old 
bonds. Since then, however, they 
have been dealt in extensively in the 
market and are now substantially in 
the hands of the general public. The 
Indenture Trustee seeks to justify its 
contention for a 5 per cent premium 
on the ground that the ambiguity 
should be resolved against UPU as it 
was of the latter’s making. The In- 
denture Trustee argues that if there 
is an ambiguity created by the original 
parties, a court ordinarily clears such 
ambiguity by finding the real inten- 
tion of the parties, but where the 
Bonds are transferred to an inno- 
cent purchaser for value the court 
should charge the issuer of the Bonds 
with any mistake which has crept into 
the instrument and all doubtful mean- 
ing should be resolved against the 
party who drafted the instrument. I 
do not know how innocent the pur- 





2These committees were: (1) First lien 
bondholders committee representing $11,- 
992,800, or 80 per cent, of old bonds; (2) the 
Bard committee representing holders of all 
classes of securities, including old bonds; and 
(3) the joint reorganization committee, con- 
sisting of three members of the first commit- 
tee and two members of the second. 


[18] 


273 


8 This is the first occasion where the Bonds 
have been called for redemption. Heretofore, 
the Indenture Trustee has always been able to 
purchase Bonds at prices of 105 or less dur- 
ing the first 5-year period and at 104 or less 
during the second 5-year period. 
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chasers of the Bonds may have been, 
but they obviously accepted the instru- 
ment with notice of the ambiguity 
lurking in the premium clause. As 
there is no attempt here to contradict 
a clear statement or add a new condi- 
tion not agreed to by the original 
parties to the instrument, I cannot ac- 
cept the Indenture Trustee’s argu- 
ment. 


The Commission was content to 
find a 4 per cent premium due after 
construing the provision without re- 
sort to the collateral evidence which 
had been brought forward. The 
Commission said: ‘After careful ex- 
amination of the language of the re- 
demption provision and its context we 
are satisfied that, despite the obvious 
error in draftmanship, the indenture 
provides for a reduction of 1 per cent 
in the initial 5 per cent premium in 
each 5-year period after January 1, 
1940. Use of the words ‘on or prior 
to January 1, 1940,’ in describing the 
premium payable in the first 5-year 
period carries the clear implication 
that the first decrease of 1 per cent in 
premium would occur on July 1, 1940, 
at the end of the first and the begin- 
ning of the second 5-year period. 
This construction results in a uniform 
1 per cent change in premium for each 
5-year period over the life of the 
bonds and leaves 1 per cent rather 
than 2 per cent as applicable through- 
out the last 5-year period. According- 
ly, we find that the Indenture provides 
for a 4 per cent premium upon a re- 
demption effected between July 1, 
1940 and July 1, 1945.” From an ob- 
jective approach I think the Com- 
mission’s decision is sound. The 
mere addition of “1940” before 
“1945” involves no contradiction of 
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the clause providing for a premium of 
5 per cent on or before January 1, 
1940. If the contention of the In- 
denture Trustee is correct, one must 
strike out “January 1, 1940” and in- 
sert “January 1, 1945” in the opening 
clause, both operations being in con- 
tradiction of that clause, and it sup- 
plies an irregular pattern of a 5 per 
cent premium for ten years, decreas- 
ing 1 per cent at 5-year intervals, re- 
sulting with a high premium of 2 
per cent for the last five years. 


In any event, any difference of 
opinion on an objective construction 
of the language used must give way in 
view of the unimpeached and credible 
testimony which discloses what was, 
in fact, the intention of the parties. 
From this evidence it is clear that the 
draftsman of the present Bonds was 
simply attempting to follow the pat- 
tern of the premium clause of the old 
Bonds. Moreover, the claimed con- 
struction is the natural one. The em- 
pirical reason for redemption premi- 
ums is to compensate investors for in- 
voluntary termination of their invest- 
ment and for the trouble of finding 
new investments. Investment man- 
agement would be difficult indeed if 
investment obligations could be re- 
deemed at will without any compensa- 
tion to the owners of the obligations. 
The same empirical reason is recog- 
nized in current real estate mortgages 
which prohibit payment by mortgagor 
without consent of mortgagee, who 
also has the right to exact a penalty on 
payment before the specified time. 
The usual bond pattern is an even de- 
crease in premium rate. Seldom does 
one see a provision for a 2 per cent 
premium as time approaches the last 
premium redemption date, for the in- 
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vestor has had stability in investment 
portfolio and there is consequently no 
reason for such high compensation. 

I conclude the plan is fair, equitable 
and appropriate. Without discussion, 
I think there can be no question but 
that the call for redemption is a valid 


call. Finally, I determine the proper 
premium payable on such redemption 
to be 4 per cent of the principal. A 
form of decree may be submitted di- 
recting UPU to comply with the Com- 
mission order of October 14, 1943 
and to carry out the plan. 





UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 


Pennsylvania Power & Light Company 


Federal Power Commission 


No. 8107 
139 F(2d) 445 
December 7, 1943 


gr of order of Federal Power Commission determining 

original cost of licensed power project and prescribing ac- 

counting requirements; order affirmed. For Commission deci- 
sion, see (1942) 44 PUR(NS) 344. 


Valuation, § 69.1 — Original cost determination — Payments to affiliates. 


1. The rule of the Federal Power Commission that in determining actual 
legitimate original cost of a licensed power project profits to an affiliated con- 
struction company must be excluded is in accord with the statutory man- 
date that costs are to be restricted to actual expenditures and are not to be 
illegitimately inflated by any device, p. 278. 


Intercorporate relations, § 16 — Transactions between affiliates — Construction 
company. 

2. A conclusion that there was no arm’s-length dealing in an arrangement 
whereby a power company agreed to pay to a construction company a fee 
of 3 per cent of the cost of constructing a licensed power project is justified 
where the construction company is wholly owned by a holding company, 
aside from its name has no genuine corporate existence, operates with no 
funds of its own, and has no construction equipment and no officers of its 
own, but only such as are supplied by the holding company or by operating 
companies, and pays none of their salaries, while the power company is 
controlled by an intermediate subsidiary of the holding company, which 
possesses working control through voting trust agreements and service 
contracts, p. 278. 
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Valuation, § 133 — Overheads — Fee of affiliated construction company — Power 
project cost. 
3. A fee representing a percentage of the cost of constructing a federally 
licensed power project is not a legitimate item of project cost when it ap- 
pears that the fee was exacted by a parent company for a subsidiary con- 
struction company which is a corporate dummy, p. 278. 


Appeal and review, § 28.7 — Conclusiveness of determination — Federal Power 
Commission — Overhead allowance. 

4, A determination by the Federal Power Commission that the facts do not 
justify more than a 50 per cent allocation of total overhead of a parent 
company to the engineering department, as a part of the cost of a power 
project of a subsidiary, may not under § 313(b) of the Federal Power Act, 
16 USCA § 825/(b), be disturbed by the court if the determination was 
not reached arbitrarily and capriciously but only after anf exhaustive study 
of the books and practices of the parent company, p. 283. 


Valuation, § 140 — Cost of preliminary engineering investigation — Power project. 
5. Payments by a power company to a parent company, as its proportionate 
share of engineering salaries and expenses incurred in making preliminary 
engineering investigations, were properly disallowed as part of the cost of 
a federally licensed power project in the absence of evidence that the work 
related to the site or project and in the absence of evidence as to how the 
charges were allocated, p. 283. 


Valuation, § 185 — Original cost determination — Regulation expenses — Capital 
charges. 

6. The cost of preparing and submitting a claim of original cost of a fed- 
erally licensed power project together with supporting evidence, incurred 
after completion of the project and in connection with the formal pro- 
ceedings before the Federal Power Commission, is properly classified as 
an operating expense rather than a construction cost and, therefore, prop- 
erly excluded from actual original cost of the project, notwithstanding the 
fact that the expenditures were made pursuant to the license, p. 284. 


Valuation, § 168 — Original cost determination — Materials omitted and resold. 


7. The loss incurred on resale of unused construction materials purchased 
for a federally licensed power project but omitted through error and resold 
should be excluded from project cost, p. 284. 


Accounting, § 3 — Authority of Federal Power Commission — Items excluded 
from project cost — Charge to surplus. 


8. The Federal Power Commission has authority to direct that a licensee 
remove from project accounts and transfer to earned surplus account the 
items which the Commission has disallowed as part of the actual legitimate 
original cost of a power project, p. 285. 


Procedure, § 23 — Sufficiency of notice — Accounting requirements — Power 
project cost. 

9. An order of the Federal Power Commission, directing a licensee to re- 
move from project accounts and transfer to earned surplus items dis- 
allowed as costs of a power project, is not open to objection on the ground 
that the licensee was not afforded a sufficient notice that the question of 
removal of the disallowed items from its accounts would be considered 
by the Commission or a sufficient opportunity to be heard thereon, in view 
of the ultimate accounting contemplated by the statutory provisions for 
cost determination, p. 286. 
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APPEARANCES: John F, MacLane, 
of New York city (Richard Hawkins 
and Simpson Thacher & Bartlett, all 
of New York city, and Thomas J. 
Perkins, E. G. Hauff, and C. J. Green, 
all of Allentown, Pa., on the brief), 
for petitioner; Howard E. Wahren- 
brock, of Washington, D. C. (Charles 
V. Shannon, Gen. Counsel, Louis W. 
McKernan, F. R. Bell and Frederic 
M. P. Pearse, Jr., all of Washington, 
D. C., on the brief), for respondent 
Federal Power Commission. 

Before Maris and Goodrich, Circuit 
Judges, and Bard, District Judge. 


Maris, C. J.: The Pennsylvania 
Power & Light Company constructed 
the Wallenpaupack Power Project in 
Pennsylvania under license issued by 
the Federal Power Commission by au- 
thority of the Federal Water Power 


Act, 41 Stat 1063. The project was 
begun in 1924 and completed in 1926. 
Pursuant to § 4(a) of the Federal 
Water Power Act, 41 Stat 1065, 16 
USCA § 797(a), to Art 17 of the 
license and to Regulation 20, § 2, of 


the Federal Power Commission’s 
Rules and Regulations, the licensee 
filed with the Commission on October 
24, 1928, its statement of actual legiti- 
mate original cost of the project to 
December 31, 1927, and subsequently 
filed annual statements of additions, 
betterments, and retirements to Decem- 
ber 31, 1934. In ihese statements the 
licensee claimed $9,148,755.88 as the 
total actual legitimate original cost of 
the project, additions, and_better- 
ments. 

By order of April 14, 1942, as 


amended September 29, 1942, the 
Commission determined the actual 
legitimate original cost of the Wallen- 
paupack project as of December 31, 
1934, to be $8,579,186.15. The Com- 
mission arrived at this figure by dis- 
allowing a number of the items 
claimed by the licensee as cost. It di- 
rected the licensee to conform its books 
of account to reflect such determina- 
tion. By the present petition filed un- 
der authority of § 313(b) of the Fed- 
eral Power Act,! 49 Stat 860, 16 US 
CA § 825/(b), the licensee seeks to 
have the order of the Commission set 
aside or modified so as to have includ- 
ed in the actual legitimate original cost 
of the project several of the items dis- 
allowed by the Commission and to 
eliminate from the Commission’s or- 
der the direction that the disallowed 
items be written out of the licensee’s 
capital accounts and transferred to its 
earned surplus. If it succeeds in hav- 
ing the order modified so as to have 
any or all of the disallowed items in- 
cluded in cost the licensee also seeks 
to have the interest during the con- 
struction period recomputed in accord- 
ance with such adjustment. 

The items which were disallowed by 
the Commission and as to which the 
licensee seeks review were the follow- 
ing: 
kets ee 
Electric Bond and Share Company 

engineering charges 93,629.87 
Accounting and hearing expenses 28,118.41 
Flow line bands and shoes 15,167.99 

We shall discuss them in the order 
stated. 





1 The Federal Water Power Act was large- 
ly amended and added to by Title II of the 
act of Aug. 26, 1935, 49 Stat 838, 16 USCA 
§§ 791a-825r. Among the amendments effect- 
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ed by §§ 212 and 213 of the act was the 
change of the short title of the Federal Water 
Power Act to “Federal Power Act”; 49 Stat 
847, 863, 16 USCA § 79la. 
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Phoenix Utility Company Construc- 
tion Fee 


[1-3] Construction work upon the 
project was done by Phoenix Utility 
Company under a cost plus fixed fee 
contract. The fee of 3 per cent 
amounting to $197,596.35 paid by the 
licensee to Phoenix under this contract 
was disallowed by the Commission be- 
cause of the affiliation which existed 
between Phoenix and the licensee 
through Electric Bond and Share 
Company. In doing so the Commis- 
sion applied its “‘no profit to affiliates” 
rule. The rule was stated in Re Lou- 
isville Hydro-Electric Co. (1933) 1 
Fed PC 130, 1 PUR(NS) 454. In 
that case the Commission was called 
upon to determine actual legitimate 
original cost as that term was used in 
the Federal Water Power Act. The 
Commission there said (p. 136): “In 
making a determination of the actual 
legitimate original cost of the project 
constructed under this contract, the 
Commission is not blinded by legal 
technicalities nor misled by attenuated 
theories. Where there is admitted con- 
trol of both the licensee and the serv- 
ice company and where, as here, the 
two companies are virtually depart- 
ments of an integrated system, the 
Commission must, under the pro- 
visions of the Federal Water Power 
Act, disregard the contract and hold 
that cost to the licensee can be no 


more, though it may under certain cir- 
cumstances be less, than the cost of 
such service to the service company. 
Since the relationship of these two 
companies so unmistakably points to 
the existence of a superimposed power 
arbitrarily to dictate contracts and fix 
charges for services, the Commission 
cannot be bound by the terms of such 
contract, but must demand evidence of 
the cost to the Byllesby Service Co. of 
the services rendered.” 

Congress was informed of this in- 
terpretation of the statutory phrase 
“actual legitimate original cost” by the 
Commission in its Fourteenth Annual 
Report transmitted December 1, 1934, 
in which the Commission said (p. 2): 
- the Commission has sought 
to protect the public interest by deny- 
ing claims of costs for services to the 
licensee, performed by holding com- 


panies or affiliated service corpora- 


tions, pending production by the li- 
censed operating company of the orig- 
inal records of cost. In considering 
such claims the Commission holds that 
‘cost to the licensee can be no more, 
though it may under certain circum- 
stances be less, than the cost of such 
service to the service company.’ ”’ 

In 1935 Congress made extensive 
amendments and additions to the Fed- 
eral Water Power Act but retained 
without change the act’s use of the 
phrase “actual legitimate original 
cost.”* Immediately after the enact- 





2Section 3 of the Federal Water Power 
Act, 41 Stat 1064, reads: “ ‘Net investment’ 
in a project means the actual legitimate origi- 
nal cost thereof as defined and interpreted in 
the ‘classification of investment in road and 
equipment of steam roads, issue of 1914, Inter- 
state Commerce Commission,’ plus similar 
costs of additions thereto and betterments 
thereof, minus the sum of the following items 
properly allocated thereto, if and to the ex- 
tent that such items have been accumulated 
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during the period of the license from_earn- 
ings in excess of a fair return on such invest- 
ment: (a) Unappropriated surplus, (b) ag- 
gregate credit balances of current deprecia- 
tion accounts, and (c) aggregate appropria- 
tions of surplus or income held in amortiza- 
tion, sinking fund, or‘similar reserves, or ex- 
pended for additions or betterments or used 
for the purposes for which such reserves were 
created. The term ‘cost’ shall include, in so 
far as applicable, the elements thereof, pre- 
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ment of the 1935 amendments the 
Commission again applied its “no 
profit to affiliates” rule. Re Northern 
States Power Co. (1936) 1 Fed PC 
329, 344, 345. 

The licensee urges that since § 3 of 
the act states that “ ‘net investment’ 
in a project means the actual legiti- 
mate original cost thereof as defined 
and interpreted in the ‘classification 
of investment in road and equipment 
of steam roads, issue of 1914, Inter- 
state Commerce Commission,” the 
interpretation of the phrase “actual 
legitimate original cost” by the Inter- 
state Commerce Commission is con- 
trolling. It urges further that the In- 
terstate Commerce Commission has so 
interpreted the phrase as to allow 
profits paid by a carrier to an affiliated 
construction company to be included 
in cost without differentiating between 
them and payments made to nonaf- 
filiated contractors. The licensee relies 
primarily upon Re Texas Midland 
Railroad (1918) 75 Inters Com Rep 
1, 176, as authority for this proposi- 
tion. The Commission cites, as au- 
thority for an opposite conclusion, 
Re Kansas City S. R. Co. (1919) 75 
Inters Com Rep 223, 233. 

Before considering these cases, how- 
ever, we note that the Valuation Act 
of 1913, 37 Stat 701, 49 USCA § 19a, 
under which the “classification of in- 
vestment in road and equipment of 
steam roads” was issued in 1914 by 
the Interstate Commerce Commission 
pursuant to the mandate of the act to 
the Commission to investigate and re- 


port upon the “original cost,” inter 
alia, of the physical property of the 
carriers subject to its jurisdiction, re- 
fers merely to “original cost” and does 
not use the qualifying adjectives “ac- 
tual’ and “legitimate.” Likewise the 
classification itself does not use these 
adjectives as qualifying “original 
cost.” Its purpose was to define and 
classify the elements entering into the 
cost of road and equipment and to pre- 
scribe the several general and primary 
accounts in which the costs thus de- 
fined and classified were to be entered. 
The only provisions of the classifica- 
tion touching our present problem are 
the following statements appearing in 
the general instructions: “Costs shall 
be actual money costs to the carrier.” 
(Page 10.) “The cost of construc- 
tion shall include the cost of labor, 
materials and supplies, con- 
tract work, and other analo- 
gous elements in connection with 
such work.” (Page 11.) “Cost of 
contract work includes amounts paid 
for work performed under contract by 
other companies, firms, or individuals, 
and costs incident to the award of the 
contract.” (Page 12.) We find noth- 
ing either in the general instructions 
or in the body of the classification 
bearing upon the question whether 
work done by affiliated service or con- 
struction companies is to be deemed 
“work performed under contract by 
other companies” or whether the cor- 
porate forms are to be disregarded 
and the work is to be deemed to have 
been performed by the carrier itself 





scribed in said classification, but shall not 
include expenditures from funds obtained 
through donations by states, municipalities, 
individuals, or others, and said classification 
of investment of the Interstate Commerce 
Commission shall in so far as applicable be 
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published and promulgated as a part of the 
rules and regulations of the Commission.” 

By § 201 of the act of Aug. 26, 1935, 49 
Stat 839, 16 USCA § 796(13), the foregoing 
language of § 3 was retained without change 
as paragraph (13) of amended § 3. 
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acting through the instrumentality of 
its corporate affiliate. 

Turning to the Interstate Commerce 
Commission’s opinion in the Texas 
Midland Railroad Case, supra, we find 
nothing therein which may fairly be 
construed as dealing with the question 
whether the Interstate Commerce 
Commission interpreted original cost 
so as to include profits paid by a car- 
rier to an affiliated corporation. In 
that case the issue which the Interstate 
Commerce Commission was called 
upon to decide was whether in deter- 
mining the cost of a project the 
amounts actually expended by the car- 
rier or the fair average cost must pre- 
vail. It ruled in favor of the amounts 
actually expended. Nor is the case 
upon which the Federal Power Com- 
mission relies authority for its present 
contention. In Kansas City Southern 


Railway the carrier paid profits not 
only to independent subcontractors 
who did the actual construction but 
also to affiliated corporation contrac- 
tors which had sublet the construction 
work to the independent subcontrac- 


tors. The Interstate Commerce Com- 
mission allowed the profits paid to the 
independent subcontractors to be in- 
cluded in the cost. It disallowed the 
claim for profits paid to the carrier’s 
affiliated corporations, not because of 
the affiliation but because they had not 
done the work and therefore were not 
entitled to any profits based upon con- 
struction work done. 

We conclude that the “classification 
of investment in road and equipment 
of steam roads, issue of 1914, Inter- 
state Commerce Commission,” to 


which the Federal Water Power Act 
referred as defining and interpreting 
“actual legitimate original cost,” did 
not determine whether profits paid by 
a carrier to an affiliated construction 
company were to be included in deter- 
mining such cost and does not in fact 
throw any light upon the meaning in- 
tended by Congress to be given to the 
qualifying words “actual” and “legiti- 
mate” as used in the Federal Water 
Power Act, since those words did not 
appear in the statute under which the 
classification was issued. We further 
conclude that up to the time of the en- 
actment of the Federal Water Power 
Act in 1920 the Interstate Commerce 
Commission had not ruled upon the 
question whether under the Valuation 
Act of 1913 and the classification is- 
sued in 1914 profits paid to an affiliat- 
ed construction corporation by a car- 
rier were includible in determining 
original cost of the road. The Inter- 
state Commerce Commission cases de- 
cided after the passage of the Federal 
Water Power Act and cited® by the 
licensee have no bearing on the ques- 
tion before us since they could not 
have been in the contemplation of Con- 
gress when it passed the act and do 
not deal with the meaning of the statu- 
tory phrase with which we are con- 
cerned—“actual legitimate original 
cost.” We must, therefor, deter- 
mine whether the Federal Power Com- 
mission’s “no profit to affiliates” rule 
is justified by the statutory direction 
that the original cost which is to be 
determined must be “actual’’ and 
“legitimate.” 

We think that the Commission’s 





3 Re New York, Philadelphia & N. R. Co. 
(1925) 97 Inters Com Rep 273, 275; Re At- 
lantic City & S. R. Co. (1927) 125 Inters Com 
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Rep 353; Re Southern P. Co. (1933) 45 Inters 
Com Rep (Val Rep) 1, 12; Re Pullman Co. 
(1936) 47 Inters Com Rep (Val Rep) 501. 
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“no profit to affiliates” rule is in ac- 
cord with the statutory mandate that 
costs are to be restricted to actual ex- 
penditures and are not to be illegiti- 
mately inflated by any device. Had 
the licensee itself constructed the proj- 
ect one could hardly contend that it 
could charge as a part of the cost any 
profit to itself. Re Clarion River 
Power Co. (1935) 1 Fed PC 269, 
279. Such a charge would not be an 
actual or legitimate item of cost. But 
payment of profits to an affiliated cor- 
poration may for all practical purposes 
be the equivalent of payment of prof- 
its to the licensee itself. In such a case 
the interposition of the corporate veil 
between what may be in fact, if not 
in law, mere departments of a single 
integrated system will not serve to 
legitimize what otherwise would be an 
illegitimate item of cost. For an in- 


tercorporate profit which upon a con- 
solidated income statement of the af- 
filiated group would disappear entire- 
ly is too lacking in substance to be 


treated as an actual cost. Our view in 
this respect is in accord with the rul- 
ings in two recent cases. 

In Alabama Power Co. v. McNinch 
(1937) 68 App DC 132, 21 PUR 
(NS) 225, 94 F(2d) 601, the profit 
fee was denied as an item of cost by 
the Commission because the construc- 
tion corporation was found to be but 
a department of the licensee. Upon 
appeal the licensee contended, as does 
the licensee in this case, that the item 
must be allowed when reasonable as 
measured by amounts which would 
have been charged by others for the 
performance of like services. The 
court answered this contention by say- 
ing (21 PUR(NS) at p. 249, 94 F 
(2d) at p. 618): “The statute in in- 
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sisting upon actual legitimate cost 
must be taken to forbid inflation of 
cost by any device; and the finding that 
the Dixie Construction Company was 
a department of the licensee, since it 
is supported by substantial evidence, 
cannot be disturbed. If, as the Com- 
mission found, the Dixie Company 
was but the construction department 
of the Power Company, to allow a 3 
per cent fee on the costs of the ‘Dixie 
Company’ would be to allow 3 per cent 
more than the actual cost to the Power 
Company of the work. Our conclu- 
sion is that the disallowance of the 
Dixie fee was correct.” 

The same power company, Alabama, 
and the same construction company, 
Dixie, were again involved in Ala- 
bama Power Co. v. Federal Power 
Commission (1943) 47 PUR(NS) 
257, 134 F(2d) 602. However, 
whereas, Alabama had owned all the 
stock of Dixie during the construction 
period involved in the McNinch Case, 
it had subsequently transferred that 
stock to a company which was wholly 
owned by the same holding company 
which owned Alabama’s stock. The 
circuit court of appeals for the fifth 
circuit held that the 3 per cent fee paid 
by Alabama to Dixie was an intercor- 
porate profit and not a cost of con- 
struction. The court said (47 PUR 
(NS) at p. 265, 134 F(2d) at p. 
609): “The purpose of the determi- 
nation of original legitimate cost is to 
protect the public against exaggerated 
claims by licensee utility companies of 
their investments in respect of which 
they are entitled toa return. Holding 
companies have much confused the 
matter. This is a situation in which 
the corporate fiction may be carefully 
scanned and separate corporate enti- 
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ties ignored when they are used to 
evade the law. So long as Alabama 
owned Dixie, there was no strain in 
holding it a mere department of Ala- 
bama. The matter is not much 
changed by the shift of stock owner- 
ship so that the same corporation owns 
them both. Legitimate costs cannot 
in either case be swelled beyond what 
they would have been if the construc- 
tion had been done by the ultimate 
owner of the project. Legitimate cost 
includes everything spent that would 
have been rightly spent if there had 
been but one corporation, but not prof- 
its charged by one wholly owned cor- 
poration against another.” 

The facts of the present case jus- 
tify the Commission’s conclusion that 
a close relationship existed in the 
Electric Bond and Share holding com- 
pany system among the licensee, Phoe- 
nix and Electric Bond and Share. 
Since the incorporation of Phoenix in 
1906 as a construction company Elec- 
tric Bond and Share has owned its 
total outstanding stock of 20 shares 
having a par value of $100 each. Aside 
from its name Phoenix has no genuine 
corporate existence. It operates with 
no funds of its own, has no construc- 
tion equipment, no officers or em- 
ployees of its own but only such as are 
supplied by Electric Bond and Share 
or by the operating companies, and 
pays none of their salaries. It oper- 
ates only within the Electric Bond and 
Share system and obtains none of its 
contracts as a result of competitive 
bidding. 


From the date of its organization in 


1920 to December 31, 1934, the date 
as of which the cost of the project is 
to be determined, the entire common 
stock and the majority of the out- 
standing voting stock of the licensee 
was owned by Lehigh Power Securities 
Corporation, a subsidiary of Electric 
Bond and Share. While Electric Bond 
and Share owns but 15 per cent of 
Lehigh’s voting securities it possesses 
working control of Lehigh through 
voting trust agreements and service 
contracts.* 

Phoenix and the licensee are thus 
both puppets in the Electric Bond and 
Share system. Moneys paid by the 
licensee to Phoenix at the behest of 
Electric Bond and Share and desig- 
nated as a fee for construction work 
might without altering the essential 
nature of the transaction have been 
paid by the licensee directly to the cor- 
poration which pulled the strings, Elec- 
tric Bond and Share. The Commis- 
sion was amply justified in its conclu- 
sion that by reason of the control ex- 
ercised by Electric Bond and Share 
over both Phoenix and the licensee and 
the intercorporate relationship there 
was no arm’s-length dealing in the ar- 
rangement whereby the licensee agreed 
to pay Phoenix a fee of 3 per cent of 
the cost of constructing the project. 
The fee thus exacted by Electric Bond 
and Share for its corporate dummy 
was not a legitimate item of cost. We 
conclude that the Commission properly 
applied its “no profit to affiliates” rule 
and properly disallowed the licensee’s 
claim of $197,596.35 paid to Phoenix 
as an item of actual legitimate orig- 
inal cost. 





# Corporate control is possible without own- 
ership of a majority of the corporate stock. 
Delaware & H. Co. v. Albany & S. R. Co. 
(1909) 213 US 435, 452, 53 L ed 862, 29 S 
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Ct 540; United States v. Union P. R. Co. 
go US 61, 95, 96, 57 L ed 124, 33 
t 30. 
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Electric Bond and Share Company 
Engineering Charges 


[4] The engineering department of 
Electric Bond and Share provided the 
licensee with designs and specifications 
for the Wallenpaupack project under a 
contract whereby the licensee reim- 
bursed Electric Bond and Share for 
the salaries paid to the employees of 
Electric Bond and Share who did the 
work and in addition paid a stated per- 
centage to cover overhead. The over- 
head charged averaged approximately 
95 per cent of the salaries. The Com- 
mission determined that but 50 per cent 
was properly allocable as overhead to 
the engineering and other services ren- 
dered on the project. It allowed as 
actual cost to Electric Bond and Share 
the salaries paid by it plus 50 per cent 
and disallowed the remaining 45 per 
cent which amounted to $84,555.75. 

Our discussion of the Phoenix fee 
is equally applicable to the Electric 
Bond and Share charges in so far as 
those charges represent profits to Elec- 
tric Bond and Share. However the 
partial disallowance of these charges 
raises the additional question whether 
the Commission erroneously reduced 
the overhead charges from 95 per cent 
to 50 per cent. The Commission 
reached its conclusion because it found 
from an independent study that Elec- 
tric Bond and Share in computing the 
overhead claimed for the engineering 
department had loaded that department 
with expenses of other departments 
without justification. The purport of 
the licensee’s argument is that the find- 
ings of the Commission are contrary 
to the testimony of witnesses called on 
behalf of the licensee, to the conclu- 
sions reached by the licensee’s account- 
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ants, Haskins & Sells, in their account- 
ing report, and to a report of an ex- 
aminer of the Federal Trade Commis- 
sion which contained a study and audit 
of Electric Bond and Share’s engi- 
neering overhead. However, the 
licensee does not contend that the Com- 
mission’s findings are contrary to the 
facts as presented by Andrew W. Wil- 
cox, who audited the Electric Bond and 
Share books for the Commission and 
of Charles W. Smith, the Commis- 
sion’s chief accountant. 

The Commission’s determination 
that the facts do not justify more than 
a 50 per cent allocation of the total 
overhead of Electric Bond and Share 
to the engineering department was not 
reached arbitrarily and capriciously 
but only after an exhaustive study of 
the books and practices of Electric 
Bond and Share. Section 313(b) of 
the Federal Power Act, 16 USCA 
§ 825/(b), provides that “the finding 
of the Commission as to the facts, if 
supported by substantial evidence, 
shall be conclusive.” This court, there- 
fore, may not disturb the determina- 
tion of the Commission upon this ques- 
tion. 

[5] The Commission disallowed 
three items paid by the licensee to Elec- 
tric Bond and Share as its proportion- 
ate share of engineering salaries and 
expenses incurred in making prelimi- 
nary engineering investigations. The 
Commission disallowed the first two 
items because there was no evidence 
that the work related to the Wallen- 
paupack site or project and also be- 
cause there was no evidence as to how 
the charges were allocated. The li- 
censee claims that there is testimony 
of one witness that as a result of the 
investigation which cost $10,812.81 


52 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


and for which the licensee paid as its 
proportionate share $3,536.26 Wallen- 
paupack was recommended for devel- 
opment and acquired from the syndi- 
cate controlling it. We have examined 
that testimony and find that it relates 
to an investigation ordered by the li- 
censee and does not by its terms refer 
to the investigation ordered by Electric 
Bond and Share for which the charges 
‘were paid. It, therefore, cannot be 
held as a matter of law that there was 
evidence to connect the salaries and ex- 
penses incurred for the investigation 
for which the charges were made with 
the site actually developed. 

The second item for preliminary en- 
gineering studies is for $2,000 which 
was allocated as the licensee’s share 
of a total of $12,336 paid by Electric 
Bond and Share as salaries and ex- 
penses. The licensee rests its claim up- 


on the plea that since these expenses 
were incurred prior to 1921 and be- 
fore construction of the Wallenpau- 
pack project it is impossible to deter- 
mine the accuracy of the allocation at 


this late date. The necessary voucher 
support was not submitted and al- 
though the reason for the failure to do 
so is understandable we cannot hold 
that the Commission erred in disallow- 
ing this item. 

The third item is for $313.73. Be- 
fore the commencement of active con- 
struction of the project the licensee 
gave a work order for an engineering 
study designed to obtain a greater wa- 
ter supply for the Wallenpaupack res- 


ervoir. The study had been estimated 
to cost 3,000 but was abandoned after 
but a small percentage of the work con- 
templated had been done. That work 
had no effect upon the project, either 
positive or negative, because not 
enough was accomplished to have any 
meaning. We conclude that the Com- 
mission properly disallowed the three 
items claimed for preliminary engi- 
neering investigations. 


Accounting and Hearing Expenses 

[6] In conformity with § 4(a) of 
the Federal Water Power Act® the li- 
censee prepared and submitted its claim 
of original cost of the project together 
with supporting evidence. The cost of 
doing so was $28,118.41. This item 
was also claimed as cost. The Com- 
mission disallowed this item, we think 
properly. The cost was incurred after 
completion of the project. It was in- 
curred in connection with the formal 
proceedings before the Commission. 
As such the item is properly classified 
as an operating expense rather than a 
construction cost. The fact that the 
expenditures were made pursuant to 
the license which had incorporated the 
statutory requirement that the licensee 
should provide the Commission with 
an original cost claim, does not alter 
the character of the expenditures as 
operating expenses. 


Flow Line Bands and Shoes 

[7] The construction designs and 
specifications for the wood stave pipe 
line below the dam on the Wallenpau- 





5 Section 4(a) of the Federal Water Power 
Act, 41 Stat 1065, prior to the 1935 amend- 
ment, read: “In order to aid the Commission 
in determining the net investment of a licensee 
in any project, the licensee shall, upon oath, 
within a reasonable period of time, to be fixed 
by the Commission, after the construction of 
the original project or any addition thereto 
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or betterment thereof, file with the Commis- 
sion, in such detail as the Commission may 
require, a statement in duplicate showing the 
actual legitimate cost of construction of such 
project, addition, or betterment, and the price 
paid for water rights, rights of way, lands, 
or interest in lands. 


284 





PENNSYLVANIA POWER & LIGHT CO. v. FEDERAL P. COM. 


pack project called for the installation 
of saddles eight feet apart along the 
pipe line of eighteen pipe line bands 
and shoes between each pair of saddles. 
Through an error but sixteen bands 
and shoes were actually installed be- 
tween each pair of saddles. Electric 
Bond and Share’s engineers decided 
that the cost of correcting the error 
would not be justified by the additional 
margin of safety to be achieved. The 
unused bands and shoes were resold to 
the manufacturing company at a loss 
of $15,167.99. The loss was claimed 
as an element of cost but was disal- 
lowed by the Commission, The Com- 
mission’s position is that to allow this 
item as a cost would be to require the 
government, if it takes over the proj- 
ect, to pay for a margin of safety not 
provided by the project as it was ac- 
tually constructed by paying for mate- 
rials never incorporated in the work. 
We agree with the Commission that 
the loss incurred upon the resale of 
these unused bands and shoes was not 
an element of actual cost of the project. 
They had no more to do with the com- 
pleted work than if they had been used 
on another project or had never left the 
factory. This was not a case of ex- 
cess material being supplied to cover 
the possibility of breakage, spoilage 
or similar contingency and afterward 
found not to be needed. These ma- 
terials should have been used in the 
project but were omitted from it and 
they, therefore, have no place in its 
cost. 


Accounting Disposition of Amounts 
Disallowed 
[8] The jurisdiction of the Com- 
mission to enter the order directing that 
the licensee remove from project ac- 
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counts and transfer to the earned sur- 
plus account the items which the Com- 
mission disallowed is atacked by the 
licensee, It contends that the Federal 
Water Power Act, under which the li- 
cense was granted, did not entrust the 
Commission with control of the li- 
censee’s capital accounts but merely of 
the project accounts and that even as 
to project accounts final determination 
of project cost or net investment was 
entrusted by the original act to the 
district court rather than to the Com- 
mission. It asserts that the 1935 
amendment to § 14 of the act, 16 
USCA § 807, which did give the Com- 
mission the right to determine net in- 
vestment, could not affect its right un- 
der the original act to have this deter- 
mination made by agreement or court 
decree. Finally it contends that the 
order of the Commission directing the 
disallowed items to be removed from 
the project accounts was, in effect, a 
final determination of the issue of net 
investment in violation of its right. 
We see no merit in these conten- 
tions. Four Federal courts of appeals 
have sustained the authority of the 
Commission to require items of proj- 
ect costs which it has disallowed to be 
written off to surplus under circum- 
stances similar to those here disclosed. 
Northern States Power Co. v. Feder- 
al Power Commission (1941) 39 
PUR(NS) 23, 118 F(2d) 141; Ala- 
bama Power Co. v. Federal Power 
Commission (1942) 75 US App DC 
315, 44 PUR(NS) 197, 128 F(2d) 
280, certiorari denied (1943) 317 US 
652, 87 L ed 525, 63 S Ct 48; Louis- 
ville Gas & E. Co. v. Federal Power 
Commission (1942) 45 PUR(NS) 
145, 129 F(2d) 126, certiorari denied 
(1943) 318 US 761, 87 L ed 1133, 63 
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S Ct 559; Alabama Power Co. v. Fed- 
eral Power Commission (1943) 47 
PUR(NS) 257, 134 F(2d) 602. 
Those cases are clear authority for the 
Commission’s order here complained 
of. We deem it unnecessary to add to 
their discussion of these questions oth- 
er than to point out that the licensee 
had no vested right to have its invest- 
ment determined by one procedure 
rather than by another at least so long 
as it was accorded a right to be heard 
and an ultimate judicial review. <Ac- 
cordingly the change of procedure 
which the 1935 amendment brought 
about did not, as applied to the present 
proceeding, violate the Fifth Amend- 
ment. Crane v. Hahlo (1922) 258 U 
S 142, 66 L ed 514, 42 S Ct 214. 
Compare Gibbes v. Zimmerman 
(1933) 290 US 326, 332, 78 Led 342, 
54 S Ct 140; National Labor Relations 
Board v. Mackay Radio & Teleg. Co. 
(1938) 304 US 333, 351, 82 L ed 
1381, 58 S Ct 904. 

[9] Likewise we find no merit in the 
licensee’s further contention that it was 
not afforded a sufficient notice that the 
question of the removal of the disal- 
lowed items from its accounts would 
be considered by the Commission or a 
sufficient opportunity to be heard there- 
on. As to this we need only quote 
what was said by Justice Miller in one 
of the Alabama Power Company Cases 
(75 US App DC 315, 44 PUR(NS) 
197, 207, 128 F(2d) 280, 288): 


“Not only is it clearly apparent, there- 
fore, that the Commission had full 
power to require accounting disposi- 
tion of all items here in dispute, but 
it seems inescapable that accounting 
disposition of all was at issue from the 
very beginning of the proceedings here 
under review. Unless accounting dis- 
position had been contemplated for the 
purposes of the statute, the inquiry 
would have been without meaning. 
The company received its license with 
full knowledge that the law required it 
to cooperate with the Commission to 
the ends therein stated. It is impos- 
sible to read the statute without realiz- 
ing the necessity of ascertaining and 
making accounting disposition of all 
items which the licensee put in issue. 
‘The grant of a license, being a privi- 
lege from the sovereign, can be justi- 
fied only on the theory of resulting 
benefit to the public. The act, there- 
fore, should receive a practical con- 
struction—one enabling the Commis- 
sion to perform facilely the duties re- 
quired of it by Congress.’ Every step 
in the proceedings and in the negotia- 
tions taken by the Commission has 
been for the purpose of establishing an 
accounting basis upon which it could 
perform its duties with respect to the 
licensee and to the public. This is pre- 
cisely that regulation which is contem- 
plated by the act.” 

The order of the Federal Power 
Commission is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 


United Gas Improvement Company 


Vv 


Securities and Exchange Commission 


Nos. 7888, 8046 
138 F(2d) 1010 
November 17, 1943 


ETITION for review of orders of Securities and Exchange 

Commission under § 11(b) (1) of the Holding Company Act 

requiring a holding company to divest itself of certain interests; 

orders affirmed. For Commission decisions, see (1941) 40 PUR 
(NS) 112 and (1942) 47 PUR(NS) 352. 


Intercorporate relations, § 19.8 — Holding company integration — Procedure — 
Findings as to integrated system. 
1. Determination of a holding company’s single integrated public utility 
system or additional systems is not a prerequisite to the entry of orders re- 
quiring divestment of subsidiary properties or interests, on the ground that 
they are not retainable under § 11(b)(1) of the Holding Company Act, 
15 USCA § 79k(b)(1), where it is undisputed that the subsidiaries af- 
fected could not possibly be a part of the single integrated system, p. 294. 


Appeal and review, § 22 — Scope of review — Moot question — Divestment order 
under Holding Company Act — Subsequent property transfer. 

2. Questions raised by a holding company in respect to its interest in sub- 
sidiaries of an intermediate holding company, divestment of which has 
been ordered by the Securities and Exchange Commission, becomes moot 
when, pending proceedings for review of the order, the holding company 
has caused the intermediate company to sell to a top holding company all 
interest in the subsidiaries, p. 295. 


Intercorporate relations, § 19.3 — Holding company integration — Divestment of 
subsidiary. 

3. The interest of a holding company in an intermediate holding company 
is not reasonably incidental, economically necessary, or appropriate to the 
operations of any integrated public utility system to which the holding 
company may be entitled under § 11 of the Holding Company Act, 15 
USCA § 79k, when the intermediate company has retained as its sole sub- 
sidiary a statutory public utility company which is to be sold, p. 295. 


Intercorporate relations, § 19.6 — Integration of holding company system — Di- 
vestment of subsidiaries. 

4. Neither a company which exists solely as a holding company for the 

stock of a land company nor the land company itself could constitute busi- 
nesses reasonably incidental, economically necessary, or appropriate to the 
operations of any single integrated public utility system or of any addi- 
tional system or systems permitted to a registered holding company by 
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§ 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b)(1), where 
the land company’s property has been taken under condemnation proceed- 
ings by the United States government for war purposes, p. 296. 


Intercorporate relations, § 19.3 — Holding company integration — Nonretainable 
utilities. 
5. Subsidiaries of a holding company which are statutory public utilities 
may not be considered to be “other businesses” incidental, or economically 
necessary; or appropriate to any integrated system of the holding company 
within the meaning of § 11(b)(1) of the Holding Company Act, 15 USCA 
§ 79k(b) (1), p. 296. 


Intercorporate relations, § 19.3 — Holding company integration — Nonretainable 
utilities — Effect of contract obligation. 
6. The fact that a holding company has obligations in respect to public 
utility subsidiaries, by reason of indemnity contracts with an unaffiliated 
company and by reason of a guaranty of bond interest, is not material to 
the issues presented on the review of orders requiring divestment of such 
utility companies, p. 296. 
Intercorporate relations, § 19.3 — Holding company integration — Nonretainable 
interests — Investment in operating company. 
7. The Commission has power, under § 11(b)(1) of the Holding Company 
Act, 15 USCA § 79k(b)(1), to compel a holding company to divest itself 
of its interest in utility companies which are not statutory subsidiaries even 
though the investment in such companies is not such an interest as will 
permit the holding company to operate the companies; the effect of the 
operations of a holding company is the holding of stocks of operating pub- 
lic utility companies whether that holding, is sufficient to bring the com- 
pany whose stock is held into the category of a subsidiary under § 2(a) (8), 
15 USCA 79b(a) (8), or an affiliate under § 2(a)(11), 15 USCA § 79b 
(a)(11), p. 297. 

Interstate commerce, § 27.1 — What constitutes — Holding company activities. 
8. Services of a holding company operating outlying companies and busi- 
nesses in several states, largely from its main office, are interstate in nature 
where representatives traveling from such office make inspection trips, 
render advice and assistance, receive reports, use the mails and long-dis- 
tance telephone to convey orders and suggestions, and in general control 
the policies and operations of the subsidiaries, p. 299. 


Interstate commerce, § 84 — Regulation of holding companies. 
9. Interstate activities of a holding company are subject to regulation by 
Congress under the Commerce Clause of the Constitution, p. 299. 


Intercorporate relations, § 19.8 — Holding company integration — Findings as 
to interstate commerce. 

10. The Securities and Exchange Commission, in a proceeding to simplify 
a holding company system under § 11(b)(1) of the Holding Company 
Act, 15 USCA § 79k(b)(1), is not required to make findings that the 
company’s operations in fact materially affect interstate commerce, since 
Congress has made such findings as to holding company systems in § 1 
(a) of the act, 15 USCA § 79a(a), p. 299. 


Intercorporate relations, § 19.6 — Holding company integration — Retention of 
nonutility businesses — Necessary findings. 
11. Divestment by a holding company of “nonutility operated businesses” 
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may be ordered by the Commission in proceedings under §-11(b) (1) of the 
Holding Company Act, 15 USCA § 79k(b)(1), unless the Commission 
finds affirmatively that the other businesses which the company seeks to 
retain are reasonably incidental, or economically necessary, or appropriate 
to the operations of the integrated system, p. 300. 


Intercorporate relations, § 19.8 — Holding company integration — Retention of 
businesses — Burden of proof. 
12. A holding company seeking to retain “nonutility operated businesses” 
under § 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b) (1), 
has the burden to show that the businesses sought to be retained are rea- 
sonably incidental, or economically necessary, or appropriate to the opera- 
tions of the integrated system, p. 300. 


Intercorporate relations, § 19.4 — Holding company integration — Necessity of 
general studies and recommendations. 
13. Section 30 of the Holding Company Act, 15 USCA § 792-4, directing 
the Commission to make studies and publish its recommendations, should 
be construed merely as an administrative direction to the Commission, not 
as a condition precedent to conducting a proceeding under § 11(b)(1) of 
the act, 15 USCA § 79k(b)(1), to compel divestiture of nonretainable in- 
terests, p. 302. 
Intercorporate relations, § 5.1 — Constitutional limitations — Delegation of pow- 
ers — Divestment of holding company interests. 
14. Orders of the Securities and Exchange Commission requiring a hold- 


ing company to divest itself of certain interests under § 11(b)(1) of the 
Holding Company Act, 15 USCA § 79k(b)(1) are not invalid on the 


ground that § 11(b)(1) unconstitutionally delegates legislative powers or 
that the orders violate the due process clause of the Constitution, p. 302. 


Appeal and review, § 74 — Procedure — Briefs. 
15. Briefs are not part of the record, nor are supplements to such briefs, 


and, accordingly, a motion to strike certain items from a supplement to a 
brief should be denied, p. 303. 


¥ 


APPEARANCES: Thomas B. K. Biccs, C. J.: The petitioner, The 


Ringe and William Clarke Mason, 
both of Philadelphia, Pa. (A. Allen 
Woodruff, Garfield Scott, Henry C. 
Place, and Morgan, Lewis & Bockius, 
all of Philadelphia, Pa., on the brief), 
for petitioner; Homer Kripke and 
Herbert B. Cohn, both of Philadel- 
phia, Pa. (John F. Davis, Solicitor, 
Roger S. Foster, Counsel, Public 
Utilities Division, and Maurice C. 
Kaplan, William R. Nowlin, and Sey- 
mour Kleinman, all of Philadelphia, 
Pa., on the brief), for respondent. 
Before Biggs, Maris, and Jones, 
Circuit Judges. 
[19] 
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United Gas Improvement Company, 
has filed two petitions with this court 
pursuant to the provisions of § 24(a) 
of the Public Utility Holding Act of 
1935, 15 USCA § 79x(a), seeking to 
have us set aside two orders of the 
Securities and Exchange Commission 
requiring UGI, pursuant to the pro- 
visions of § 11(b)(1) of the Public 
Utility Act of 1935, 15 USCA § 79k 
(b) (1), to divest itself of certain in- 
terests. 

UGI registered under § 5 of the act, 
15 USCA § 79e, and thus became “a 
registered holding company” within 
52 PUR(NS) 
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the meaning of § 11(b)(1) of the 
act, 15 USCA § 79k(b)(1). Section 
11(b)(1) provides that it shall be 
the duty of the Commission as soon as 
practicable after January 1, 1938, to 
require by order, after notice and op- 
portunity for hearing, every regis- 
tered holding company to take such 
action as the Commission shall find 
necessary to limit the operations of the 
holding company to a single integrat- 
ed public utility system and to such 
other businesses which are reasonably 
incidental or economically necessary 
or appropriate to the operations of 
such an integrated public utility sys- 
tem. The section provides further, 
however, that the Commission shall 
permit a registered holding company 
to continue to control one or more ad- 
ditional integrated public utility sys- 
tems if it finds that the conditions 
specified in subparagraphs (A), (B), 
and (C) prevail in respect to it or 
them. The conditions imposed by 
these paragraphs require a showing 
(A) that such additional systems can- 
not be operated as independent sys- 


tems without the loss of substantial 
economies; (B) that the additional 
systems are located in one state or in 
adjoining states; and (C) that the 
continued combination of such sys- 
tems under the control of the holding 
company is not so large as to impair 
the advantages of localized manage- 
ment, efficient operation or the effec- 
tiveness of regulation. The section 
also provides that the Commission 
may permit as reasonably incidental 
or economically necessary or appro- 
priate to the operations of one or more 
integrated public utility systems the 
retention of interests in other busi- 
nesses (other than public utilities) 
which the Commission shall find nec- 
essary or appropriate in the public in- 
terest, or for the protection of in- 
vestors or consumers and not detri- 
mental to the proper function of such 
system or systems.! 

No question has been raised by UGI 
in the proceedings before us as to suf- 
ficiency of notice or the propriety of 
the purely procedural steps taken by 
the Commission. At every stage of 





1 The provisions of § 11(b)(1) are as fol- 
lows: 

“(b) It shall be the duty of the Commis- 
re as soon as practicable after January 1, 
1938: 


“(1) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com- 
pany thereof, shall take such action as 
the Commission shall find necessary to limit 
the operations of the holding-company system 
of which such company is a part to a single 
integrated public-utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
the operations of such integrated public-utility 
system: Provided, however, That the Com- 
mission shall permit a registered holding com- 
pany to continue to control one or more addi- 
tional integrated public-utility systems, if, after 
notice and opportunity for hearing, it finds 
that— 

“(A) Each of such additional systems can- 
not be operated as an independent system with- 
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out the loss of substantial economies which 
can be secured by the retention of control by 
such holding company of such system; 

“(B) All of such additional systems are lo- 
cated in one state, or in adjoining states, or 
in a contiguous foreign country; and 

“(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the state 
of the art and the area or region affected) as 
to impair the advantages of localized manage- 
ment, efficient operation, or the effectiveness 
of regulation. 

“The Commission may permit as reasonably 
incidental, or economically necessary or appro- 
priate to the operations of one or more inte- 
grated public-utility systems the retention of 
an interest in any business (other than the 
business of a public-utility company as such) 
which the Commission shall find necessary or 
appropriate in the public interest or for the 
protection of investors or consumers and not 
detrimental to the proper functioning of such 
system or systems.” 
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the proceedings before the Commis- 
sion, however, UGI has asserted as a 
matter of substance, as it now asserts 
before us, that the Commission has 
proceeded by its orders of divestiture 
to effect a piecemeal dismemberment 
of the UGI system without determin- 
ing the single integrated public utility 
system or additional systems to which 
UGI may be entitled under § 11(b) 
(1). As a corollary to this proposi- 
tion UGI asserts also that the Com- 
mission has required it to divest it- 
self of companies which are “nonutil- 
ity operated businesses” within the 
definition contained in § 2(a)(5) of 
the act, 15 USCA § 79b(a) (5), as 
well as of various “investments” with- 
out determining the single integrated 
public utility system or additional sys- 
tems to which it may be entitled. 
UGI contends further that, assuming 
that the Commission is not under a 


duty to determine first what consti- 
tutes UGI’s single integrated public 
utility system and additional systems, 
the orders made by the Commission 
are not required by the national public 
interest and that the retention of the 
interests ordered divested does not 


and cannot affect interstate com- 
merce; that the Commission has no 
power to compel UGI to divest itself 
of “nonutility operated businesses,” 
except after certain findings by the 
Commission which have not been 
made by it; that the Commission has 
failed to make basic findings neces- 
sary to support the ultimate facts as 
found by it and has also failed to make 
the ultimate findings of fact neces- 
sary to support its orders; that the 


SECURITIES AND EXCH. COM. 


Commission has failed to give ade- 
quate consideration to contentions of 
UGI as to its interest in certain com- 
panies ; and last, that the provisions of 
§ 11(b)(1) and the orders of the 
Commission entered thereunder vio- 
late the Constitution of the United 
States. 

Before dealing with these conten- 
tions, it is necessary to state certain 
relevant facts. The UGI system is a 
large one. UGI has control of, or the 
interest prescribed by § 2(a)(7),? 15 
USCA § 79b(a) (7), in a number of 
holding companies. See, also, § 2(a) 
(8), 15 USCA § 79b(a)(8). UGI 
controls through these holding com- 
panies, or itself controls directly, a 
number of “public-utility companies” 
(using that phrase as defined by § 2 
(a)(5) of the act, 15 USCA § 79b 
(a)(5) and nonstatutory public util- 
ity companies. UGI also has interests 
in companies which are not public util- 
ity companies either statutory or non- 
statutory. 

The nature of UGI’s interests in 
the companies comprising its system 
at the time the orders here under re- 
view were entered may be summed up 
briefly as follows: (1) It owned 12.3 
per cent of the stock of Midland 
United Company, a holding company, 
which in turn owned 45.22 per cent 
of the stock of Midland Utilities Com- 
pany, Midland United Company and 
Midland Utilities Company in turn 
owned or controlled some forty com- 
panies most of which are statutory 
public utility corporations, operating 
in the middle west, principally in and 
about the state of Indiana. Midland 





2 Section 2(a)(7) of the act provides inter 
alia: “‘Holding company’ means—(A) any 
company which directly or indirectly owns, 


controls, or holds with power to vote, 10 per 
centum or more of the outstanding voting se- 
curities of a public-utility company. 
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United Company and its subsidiaries, 
which were included in the original 
notice of the Commission (Document 
No. 1), were dismissed as parties by 
later orders of the Commission. Nei- 
ther Midland nor its subsidiaries are 
affected by the orders complained of. 
(2) UGI owned also 97.3 per cent of 
the stock of Philadelphia Electric 
Company which in turn controlled ap- 
proximately twenty statutory public 
utility and other companies operating 
in Pennsylvania, New Jersey, and 
Delaware. No interest of UGI in 
Philadelphia Electric Company or its 
subsidiaries is affected by the orders 
complained of. (3) UGI also had 
interests in approximately twenty- 


eight other companies, many of which 
are statutory public utility companies 
operating in Pennsylvania, Delaware, 
New Jersey, and Connecticut. UGI’s 


interests in a number of these com- 
panies (viz., in Concord Gas Com- 
pany, Manchester Gas Company, The 
Wyandotte County Gas Company, 
Nashville Gas and Heating Company, 
New Haven Gas Light Company, The 
Hartford Gas Company, The Bridge- 
port Gas Light Company, and Con- 
necticut Railway and Lighting Com- 
pany) were required to be divested by 
the Commission’s order of May 7, 
1942, 47 PUR(NS) 352.3 UGI by 
this order is also required to divest it- 
self of its interest in The Arizona 
Power Company, a subsidiary of 
Commonwealth Utilities Corporation, 
referred to in (5) infra. (4) UGI 
owned also 28.5 per cent of the stock 
of Public Service Corporation of New 


Jersey, a holding company, which in 
turn owned or controlled the stock of 
some fifteen companies, a number of 
which are statutory public utility com- 
panies. The interests of UGI in 
these companies are not affected by the 
orders complained of. Proceedings 
have been pending before the Com- 
mission to determine the status of 
Public Service Corporation of New 
Jersey which has sought exemption by 
the Commission pursuant to § 3(a) 
(1) of the act, 15 USCA § 79c(a) 
(1). (5) UGI also owned 99.9 per 
cent of the stock of Commonwealth 
Utilities Corporation, the holding 
company referred to in (3) supra, 
which in turn owned or controlled the 
stocks of ten subsidiary companies; 
viz., The Arizona Power Corporation, 
Arizona Ice and Cold Storage Com- 
pany, Crystal Ice & Cold Storage 
Company, Home Ice Company, Gal- 
veston Ice & Cold Storage Company, 
Merchants Ice & Cold Storage Com- 
pany, Crystal Ice Company, National 
Ice & Cold Storage Company, New 
State Ice Company, St. Louis County 
Water Company, Springfield Ice and 
Refrigerating Company. Only one 
of these, The Arizona Power Cor- 
poration, is a statutory public utility. 
The Commission by its order of July 
30, 1941, 40 PUR(NS) 112, directed 
UGI to divest itself of any direct or 
indirect ownership, control, or hold- 
ing of securities in Commonwealth 
Utilities Corporation and in its sub- 
sidiaries named above except The 
Arizona Power Corporation, the lat- 
ter company, as we have indicated, be- 





8 The Commission has already issued a rule 
upon UGI to show cause why it should not 
divest itself of another one of the companies 
referred to, viz., Luzerne County Gas and 
Electric Corporation, which operates in Lu- 
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zerne County, Perinsylvania. An answer has 
been filed by UGI in response to this order 
and some hearings have been had but the pro- 
ceeding stands suspended temporarily. 
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ing included in the order of divesti- 
ture of May 7, 1942, supra. 

Some of the subsidiaries affected by 
the two orders of divestiture are elec- 
tric utility companies. Some are gas 
utilities. The service areas of the 
electric utility subsidiaries are in Con- 
necticut, New Jersey, Pennsylvania, 
Delaware, Maryland, and Arizona. 
The service areas of the gas utility 
subsidiaries are in New Hampshire, 
Connecticut, Pennsylvania, Delaware, 
Tennessee, and Arizona. 

The total assets of UGI as shown 
by its consolidated balance sheet of 
December 31, 1939, amounted to 
$837,504,000, and the net corporate 
income in that year was $26,636,000.‘ 
In its findings and opinion (Docu- 
ment No. 81) the Commission stated, 
inter alia, “There are two principal 
groups of subsidiaries in the system 
which operate gas and electric prop- 
erties. One group is located in Penn- 
sylvania, Maryland, and Delaware, 
and the other in Connecticut. An 
examination of the balance sheets and 
income statements shows that the 
great majority of the system’s assets 
is invested in these two areas. The 
combined property accounts of consol- 
idated subsidiaries shows that as of 
December 31, 1939, those operating 
in southeastern Pennsylvania, Dela- 
ware, and Maryland aggregated ap- 
proximately $467,275,000, and those 
in Connecticut aggregated approxi- 
mately $113,042,000. Disregarding 


any excess of carrying value over 
book value of the subsidiaries’ se- 
curities owned, the properties of com- 
panies in these two areas amounted to 
some $580,317,000, where as the total 
consolidated property account was re- 
ported as approximately $626,000,000 
as at December 31, 1939.” It is ob- 
vious that UGI’s single integrated 
public utility system, whether it be 
composed solely of electric utility 
properties or will include gas utility 
properties as well, lies in the 3-state 
area; that is to say, in southeastern 
Pennsylvania, northern Delaware and 
northeastern Maryland, to which must 
be added a small portion of southern 
New Jersey if Deepwater Light and 
Power Company and Deepwater Op- 
erating Company, both of which are 
located in New Jersey on the eastern 
bank of the Delaware river, close to 
New Castle and Wilmington, Dela- 
ware, are included. We will assume 
that the Commission and UGI when 
they refer to the 3-state system mean 
to include the two last-named com- 
panies. The electric and gas generat- 
ing transmission and distribuion facil- 
ities of UGI in the Pennsylvania-Dela- 
ware-Maryland region serve a terri- 
tory approximately 2,400 square miles 
in area which contains a population 
of at least 3,000,000 people. An ex- 
mination of the very extensive record 
in the case at bar leads inevitably to 
the conclusion that the single integrat- 
ed public utility system of UGI, wheth- 





*See House Report, No. 827, Part 3, 73rd 
Congress, 2nd Session, pp. 886-914, for addi- 
tional information relating to the UGI sys- 
tem. 

5 The Commission in its opinion (Document 
81, note 5) in that portion of the proceedings 
subject to review at our No. 7888, stated in 
respect to the single integrated system as fol- 
lows: “This system would be made up of 
the electric facilities owned or operated by 


Philadelphia Electric Company, Chester Coun- 
ty Light and Power Company, Delaware Light 
and Power Company, Philadelphia Hydro- 
Electric Company, Philadelphia Electric Pow- 
er Company, The Susquehanna Power Com- 
pany, The Susquehanna Electric Company. 
Conowingo Power Company, Southern Penn- 
sylvania Power Company, Deepwater Light 
and Power Company and Deepwater Operat- 
ing Company.” 
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er it includes gas utilities* or not, 
must lie in this area and can lie in no 
other. 

In its opinion the Commission stat- 
ed under the heading “The Issues 
Presented” that “Respondents agree 
that the integratéd electric utility sys- 
tem operating in the 3-state area 
(Pennsylvania, Delaware, and Mary- 
land) as described in the staff’s re- 
port and in our Tentative Conclu- 
sions,” is at least a part of the primary 
[single] system contemplated by § 11 
(b)(1), and further agree that this 
primary system is confined to these 
three states. Although we are not 
here directly concerned with establish- 
ing the limits of the principal system 
or systems in this area, the position 
taken by respondents in this respect 
has enabled the Commission and the 
respondents to simplify the issues 
considered in this opinion as well as 
the scope of the proof to be offered 
in subsequent stages of the proceeding. 
Respondents have specifically conced- 
ed that the properties which are under 
consideration at this time are not a 
part of the single integrated [electric- 
utility] system or systems in the 3- 
state area.” 

[1] At page 33 of its brief, the 
Commission makes the following 
statement, “We concede that it may 
be necessary to identify the principal 
system, or at least make alternative 
assumptions with respect thereto, as 
a point of reference in determining 
the retainability of additional systems 
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and other businesses. For the 
same purpose it may also be necessary 
under some circumstances first to de- 
termine with some particularity the 
limits of the single integrated system 
because of the logical relevance of that 
issue to the questions relating to the 
retainability of an additional system 
or other business in question. No 
such situation is presented here. UGI 
does not suggest that any evidence 
might become relevant to the retain- 
ability of any property involved in the 
present proceeding if it knew the exact 
confines of its principal system; nor 
can we conceive of any such evidence. 
Thus UGI completely fails to show 
prejudice in the entry of the divest- 
ment orders at this stage, and imposes 
on this court when it vaguely asserts 
prejudice to the presentation of its 
case by virtue of the procedure 
adopted by the Commission.” UGI, 
however, as we have stated, has 
urged at every stage of the proceed- 
ings that the Commission is without 
power under § 11(b)(1) to compel 
UGI to divest itself of any interest 
in any company until it has determined 
what UGI’s single and additional sys- 
tems consist of; for otherwise, runs 
the argument, the Commission can- 
not determine what businesses are rea- 
sonably incidental or economically nec- 
essary or appropriate to the operations 
of such systems. There is logic in 
this assertion when viewed nudum 
against the act without reference to 
the particular circumstances which led 





6 The Commission has rendered a tentative 
opinion in the proceedings holding that the 
provisions of § 2(a) (29) of the act, 15 USCA 
§ 79b(a) (29), prevent gas utilities and elec- 
tric utilities from being included in the same 
integrated public utility system, though indi- 
cating the gas utility and electric utility prop- 
erties may be incorporated in additional inte- 
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grated public utility systems controlled by a 
single holding company. 

7 The Commission is referring to a report 
made to it by its staff and certain “Tentative 
Conclusions” (Document No. 48) by it relat- 
ing to the UGI system in its proceedings now 
under review at our No. 8046. 
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the Commission to make the orders 
complained of. But when we examine 
the record in the reviews at bar and 
the concessions which UGI has made ° 
the logic of its assertion disappears. 
We can perceive readily that there may 
be circumstances in which the deter- 
mination of a holding company’s 
single integrated public utility system 
or additional systems is the primary 
necessity. Clearly, however, such cir- 
cumstances are not presented by the 
cases at bar. 

[2] Directing our attention speci- 
fically to the proceedings subject to 
review at our No. 7888, we state that 
UGI seeks to set aside the order of 
the Commission entered July 30, 1941, 
40 PUR(NS) 112, requiring UGI to 
divest itself of direct or indirect own- 
ership and control in securities issued 
by the companies designated in this 
opinion in (5) supra. But pending 
the proceedings for review of the or- 
der complained of, UGI caused Com- 
monwealth Utilities Corporation to 
sell to its, UGI’s, own top holding 
corporation, The United Corporation, 
all interests that Commonwealth had 
in all of Commonwealth’s subsidiaries 
named in the order. Commonwealth, 
in fact, owned or controlled all the 
companies named except two; Wels- 
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bach Company and Camden County 
Land Company. UGI itself owns the 
contro!ling interest in Welsbach Com- 
pany which in turn owns all of the 
stock of Camden County Land Com- 
pany. The Commission accordingly 
dismissed its proceedings® as to all 
the companies included in its divesti- 
ture order of July 30, 1941, supra, 
except Commonwealth Utilities Cor- 
poration, Welsbach Company, and 
Camden County Land Company. All 
questions raised by this review in re- 
spect to UGI’s interests in Common- 
wealth’s subsidiaries, except The Ari- 
zona Power Corporation, have there- 
fore become moot. 

[3] Commonwealth has retained 
Arizona Power as its sole subsidiary 
and this company carries on a statu- 
tory public utility business in Arizona. 
It further appears from the record 
that no later than May 6, 1941, the 
terms of a contract providing for the 
sale of Arizona Power’s physical prop- 
erty,”® had already been agreed to and 
that the contract was awaiting the 
signature of a prospective purchaser. 
Furthermore, the Commission by its 
order of May 7, 1942, supra, has re- 
quired UGI to divest itself of any 
interest in Arizona Power for rea- 
sons which are found to be valid here- 





8 UGI has conceded that the Pennsylvania- 
Delaware-Maryland locality is the area of its 
single integrated system, saying, “It is the 
limits of that where we seem to be at issue.’ 
See p. 574a. UGI has never asserted that the 
subsidiary companies named in the order of 
May 7, 1942, 47 PUR(NS) 352, might be in- 
cluded in an additional integrated system or 
systems. Indeed its whole position avows the 
contrary. 

3See Holding Company Act Release No. 
3455, dated April 21, 1942. 

10 President Bodine of UGI, when asked 
what was the purpose of the continued cor- 
porate existence of Commonwealth, stated, “I 
think I will have to answer that question in- 
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directly by saying that I don’t know you could 
get rid of the corporate existence of Common- 
wealth Utilities, because although we have 
paid off all its existing debt there is a sub- 
stantial amount of preferred stock outstanding 
and no place for the cash to come from to 
pay off the preferred other than through the 
sale of assets, that is, stocks of subsidiary 
companies.” See p. 633a. 

In view of the fact that all of the subsidi- 
aries of Commonwealth have been disposed 
of except Arizona Power, the physical assets 
of which are about to become subject to a 
contract of sale, the continued corporate ex- 
istence of Commonwealth seems futile whether 
or not there are sufficient assets to pay stock- 
holders in full. 
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inafter. When this divestiture has 
taken place Commonwealth will stand 
without subsidiaries. Indeed, it ap- 
pears from the record that Common- 
wealth’s dissolution has been contem- 
plated. It is obvious therefore that 
UGI’s interest in Commonwealth is 
not reasonably incidental, economical- 
ly necessary or appropriate to the 
operations of any integrated public 
utility system to which UGI may be 
entitled under the act. 

[4] Welsbach Company, which was 
at one time engaged in the manufac- 
ture of Welsbach mantles, now exists 
solely as a holding company for the 
stock of Camden County Land Com- 
pany which owned lands and riparian 
rights along the Delaware river at 
Camden, New Jersey. The petition- 
er states in its brief, p. 69, that Cam- 
den County Land Company’s property 
has been taken under condemnation 
proceedings by the United States 
Government for war purposes. It is 
inconceivable therefore that Welsbach 
Company and Camden County Land 
Company could constitute businesses 
reasonably incidental, economically 
necessary or appropriate to the opera- 
tions of any single integrated public 
utility system or of any additional 
system or systems permitted to UGI 
by § 11(b) (1). 

Aside from certain contentions of 
the petitioner which are equally ap- 
plicable to both orders and which we 
will discuss at a later point in this 
opinion, we think that what we have 
said disposes of the questions raised 
by the petitioner in respect to the 
order of July 30, 1941, supra. 

[5] By the order of May 7, 1942, 
supra, subject to our review at No. 80- 
46, the Commission required UGI to 
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divest itself of its direct or indirect 
ownership and control in the nine com- 
panies designated in (3) supra, in- 
cluding The Arizona Power Com- 
pany. Statements made by counsel 
for UGI and by its officers make it 
plain that UGI does not contend that 
its interests in the nine companies 
may be retained by it as a part of its 
single integrated systems or indeed as 
part of any additional integrated sys- 
tem or systems which may be allowed 
to UGI.™ None of these companies 
can be considered (as the record dem- 
onstrates and as the Commission 
found) as elements in any integrated 
system which might be allowed to 
UGI, and since they are statutory 
public utilities, they may not be con- 
sidered to be “other businesses” in- 
cidental, or economically necessary or 
appropriate to any integrated system 
of UGI. 

[6] UGI has raised certain addi- 
tional questions, however, in respect 
to its interests in The Hartford Gas 
Company, New Haven Gas Light 
Company and Connecticut Railway 
and Lighting Company. UGI’s in- 
terests in Hartford Gas and New 
Haven Gas Light are held by it 
through a subsidiary, Connecticut Gas 
and Coke Securities Company. UGI 
has contracts to indemnify Koppers 
Company of Delaware, an unaffiliated 
company, for a period of twenty-five 
years beginning October 1, 1926, for 
any payments made by it under an 
agreement entered into by Koppers to 
guarantee dividends on the preferred 
stock of Connecticut Gas and Coke 
Securities Company. UGI also has 
guaranteed the interest on certain 


11 See pp. 472a-473a; p. 502a. 
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bonds of Connecticut Railway and 
Lighting Company maturing on Jan- 
uary 1, 1951. UGI takes the position 
“ . . . that no order should be 
issued with respect to those companies 
until it has first been determined how, 
if at all, those contractual obligations 
may be removed prior to 1951. 
: ” ; and asserts that these ques- 
tions must be solved in any proposed 
order of divestiture. The gravamen 
of UGI’s complaint is that it is being 
divested of earnings of companies by 
being deprived of its interests therein 
while retaining obligations in respect 
to those companies. But the Com- 
mission is concerned only with the 
status of these companies under the 
standards imposed by § 11(b)(1). 
The points raised by UGI in this con- 
nection are immaterial to the issues 
presented on this review for the three 
companies are statutory public utility 
companies and unless they may be in- 
cluded in some integrated public utility 
system allowable to UGI, interests in 
them may not be retained by UGI. 
The fact that UGI has obligations in 
respect to them is a fact which may 
not be considered by the Commission 
in view of the mandate imposed upon 
the Commission by the statute. 

[7] UGI also contends that the 
Commission was without power to 
compel it to divest itself of its inter- 
ests in The Bridgeport Gas Light 
Company and in The Wyandotte 
County Gas Company because these 
interests constitute “investments.” 
UGI’s “investments” consist of se- 


curities held by it for investment pur- 
poses in businesses not operated by its 
holding company system. As we have 
indicated, only two of UGI’s interests 
are involved on this point. The 
Bridgeport Gas Light Company, a 
gas utility in Connecticut, has been 
found by the Commission not to be a 
subsidiary of UGI.% UGI owns ap- 
proximately 11 per cent of the com- 
mon stock of Bridgeport Gas and 33 
per cent of the first preferred stock 
and 100 per cent of the second pre- 
ferred stock of Wyandotte County 
Gas. The preferred stocks do not carry 
voting rights and Wyandotte County 
Gas is therefore not a statutory sub- 
sidiary of UGI. UGI’s interests in 
both companies therefore seem to lie 
within its definition of “investments.” 

The Commission found that the 
question of whether UGI might be 
able to retain such interests was to be 
determined by the other businesses 
clause of § 11(b)(1). The words of 
the statute need not be repeated here. 
It is enough to state that UGI has not 
shown that either Bridgeport Gas or 
Wyandotte County Gas are reasonably 
incidental or economically necessary 
or appropriate to any integrated public 
utility system which may be allowed 
to it. But UGI makes the contention 
that no power was conferred upon the 
Commission to compel divestiture of 
any interest which a holding company 
may have in a statutory public utility 
which it does not operate; that is to 
say, which is not a subsidiary of the 
holding company. UGI contends that 





12 By reason of defaults in dividends only 
the preferred stock of Manchester Gas Com- 
pany is entitled to vote. UGI’s interest in 
Manchester represents only 9.3 per cent of 
the voting power. In a proceeding instituted 
under § 2(a)(8)(B), Manchester was de- 
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clared to be a subsidiary of UGI. See (1940) 
7 SEC 57. 

18 See Re The Bridgeport Gas Light Co. 
(1940) 8 SEC 295. The proceeding was in- 
stituted pursuant to § 2(a)(8) of the act, 15 
USCA ¢ 79b(a) (8). 
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significant words lie in the first sen- 
tence of § 11(b)(1) which provides 
that the Commission shall take such 
action as may be appropriate “ ; 
to limit the operations of the holding- 
company system. .’ Tf an in 
vestment in a company is not such 
an interest as will permit the holding 
company to operate the company of 
which the interest is held, then, says 
UGI, the Commission has no power 
to limit the holding company system 
by compelling the holding company 
to divest itself of its interest or invest- 
ment in such a company. UGI takes 


the position that the stated purposes 
of the act as contained in § 1(a), 15 
USCA § 79a(a), and the abuses 
sought to be corrected as set out in 
§ 1(b), 15 USCA § 79a(b), dem- 
onstrate that it was the intention of 
Congress to so limit the power of the 


Commission. 

While control by a holding com- 
pany of a subsidiary generally con- 
notes management or at least some 
measure of supervision, this is not al- 
ways the case. It is always true, how- 
ever, that the functioning of a hold- 
ing company includes the holding of 
stocks of other companies. In every 
case the “operations” of a holding 
company consist largely of holding 
stocks. The word “operation” in its 
commonest usage means simply the 
" act, process, or effect of 
operations” ** and there is nothing in 
the act or in its history which would 
lead us to conclude that Congress in- 
tended another or different meaning 
for this word. See Boston Sand & 
Gravel Co. v. United States (1928) 
278 US 41, 48, 73 L ed 170, 49 S Ct 

14 See Webster’s New International Diction- 
ary, Second Edition. 
52 PUR(NS) 





52. The effect of the operations of 
a public utility holding company is the 
holding of stocks of operating public 
utility companies whether that hold- 
ing is sufficient to bring the company 
whose stock is held into the category 
of a subsidiary under § 2(a) (8), 15 
USCA § 79b(a)(8), or an affiliate 
under § 2(a)(11), 15 USCA § 79b 
(a)(11). We think that Congress 
did not intend the strained construc- 
tion which UGI seeks to put upon the 
statute. The obvious intention of 
Congress in enacting § 11(b)(1) was 
to integrate public utility holding com- 
pany systems and to compel holding 
companies subject to the act to re- 
linquish interests in unrelated utilities 
as well as unrelated nonutility com- 
panies. The myriad, promiscuous ac- 
tivities and investments of some of the 
holding company systems was a prime 
cause of investors’ losses. 

That the jurisdiction of the Com- 
mission to limit holding company sys- 
tems goes as far as we have indicat- 
ed is made plain by an examination 
of § 11(a), 15 USCA § 79k(a), of 
the last sentence of § 11(b) (1) and of 
§§ 9(a) and 10, 15 USCA §§ 79i(a) 
and 79j. Congress intended the Com- 
mission to assume the duty of examin- 
ing the character of the “interests” of 
every registered holding company. 
See § 11(a). The last sentence of 
§ 11(b)(1) states the conditions un- 
der which certain of these interests 
(other than public utility companies 
as such) may be retained by the hold- 
ing company. Section 9(a) provides 
that a registered holding company 
may not acquire in the future “any 
securities or utility assets or any other 
interest in any business non, 
unless that acquisition is approved by 
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the Commission as provided in § 10. 
The word “interests” surely is broad 
enough to embrace situations in which 
a holding company may own stock in 
a company which is less than control. 
Congress has given the Commission 
the power to compel registered holding 
companies to divest themselves of in- 
terests held by them prior to the effec- 
tive date of the act. It has also given 
to the Commission the authority to 
prevent registered holding companies 
from acquiring like interests in the 
future. 

We will proceed now to deal with 
certain contentions of the petitioner 
which go to the propriety of both or- 
ders made by the Commission. 

[8-10] Citing § 1(c) of the act, 15 
USCA § 79a(c),'* UGI takes the posi- 
tion that the retention of the interests 
ordered divested by the order of the 
Commission has not and will not af- 
fect interstate commerce adversely or 
otherwise. As we have stated, UGI’s 
primary system lies and must lie in 
the 3-state area. Within this area it 
conducts actual operations in inter- 
state commerce for its subsidiaries 
distribute electricity and gas across 
state lines. But UGI also possesses 
interests in utility and nonutility com- 
panies outside of the 3-state area, 
viz., in Connecticut, New Jersey, New 
Hampshire, Arizona, Tennessee, and 
other states. It operates these out- 
lying companies and businesses in 
large part from its main office 
in Philadelphia. Its representatives 
traveling from Philadelphia make in- 
spection trips, render advice and as- 


sistance, receive weekly and monthly 
reports, use the mails and the long 
distance telephone to convey orders 
and suggestions, and in general con- 
trol the policies and operations of the 
subsidiaries. These services are clear- 
ly interstate in nature, and the ordi- 
nary interstate facilities of transporta- 
tion and communication are em- 
ployed in performing them. Using 
The Arizona Power Corporation and 
other subsidiary companies of Com- 
monwealth Utilities Corporation as 
examples, the record shows the na- 
ture and extent of these services and 
that they are rendered in interstate 
commerce.’® Such interstate activi- 
ties properly are subject to regulation 
by Congress under the Commerce 
Clause. See International Text-Book 
Co. v. Pigg (1910) 217 US 91, 54 
L ed 678, 30 S Ct 481, 27 LRA(NS) 
493, 18 Ann Cas 1103; International 
Text-Book Co. v. Lynch (1910) 218 
US 664, 54 L ed 1201, 31 S Ct 225; 
Associated Press v. National Labor 
Relations Board (1937) 301 US 103, 
128, 129, 81 L ed 953, 57 S Ct 650, 
and the authorities cited therein, and 
Electric Bond & Share Co. v. Securi- 
ties and Exchange Commission 
(1938) 303 US 419, 82 L ed 936, 
22 PUR(NS) 465, 58 S Ct 678, 115 
ALR 105. 

In § 1(a) of the act Congress ex- 
pressly has found that public utility 
holding companies and their subsidiary 
companies are affected with a national 
public interest in that “ their 
service, sales, construction, and other 
contracts and arrangements are often 





15 This, in part, declares it to be the policy 


of the act“ . in accordance with which 
policy all the provisions of [the act] shall be 
interpreted, to meet the problems and elimi- 
nate the evils as enumerated in [§ 1], con- 
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nected with public-utility holding companies 
which are engaged in interstate commerce or 
in activities which aaa affect or burden 
interstate commerce; . 

16 See pp. 638a-658a. 
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made and performed by means of the 
mails and instrumentalities of inter- 
state commerce. , ae 
true in regard to UGI and its subsid- 
iaries and affiliates. The efficient 
functioning of a system which con- 
cededly is in interstate commerce (in 
this instance UGI’s 3-state system) 
must be affected by the necessity of the 
persons operating that system being 
required to spend time and energy in 
supervising outside properties. 

The language of the act against 
which UGI’s activities must be tested, 
viz., the words of § 1(a) (4), is broad. 
The word “affect” is employed. By 
§ 1 Congress has found that holding 
company systems in the United States 
require integration into single systems. 
UGI contends that it was necessary 
for the Commission to have received 
evidence to prove and to have made 
findings that UGI’s operations do in 
fact materially affect interstate com- 
merce. Congress has already made 
that finding. UGI is within the terms 
of the act and Congress has found that 
such activities as UGI engages in do 
materially affect interstate commerce. 
This is sufficient. 

{11, 12] UGI asserts also that the 
Commission has no power to order 
the divestment of “nonutility operated 
businesses” ™” except on certain find- 
ings made by the Commission, which, 
it asserts have not been made. It con- 
tends further that the Commission has 
failed to find the basic facts necessary 
to support the ultimate facts stated in 
its findings and opinions and has failed 
to make the ultimate findings of fact 
necessary to support the orders en- 





17 All of the companies named in the order 
of July 30, 1941, 40 PUR(NS) 112, are such 
businesses. 
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tered. These contentions may be con- 
sidered together. 

The Commission has found that 
UGI’s interest in companies which are 
not statutory public utility companies 
are not reasonably incidental, econom- 
ically necessary or appropriate to the 
operations of any integrated public 
utility system allowable to UGI." 
UGI says that this is not enough. 
UGI’s argument is based upon the last 
sentence of § 11(b)(1), commonly 
known as the “Minton Amendment,” 
and upon § 1(c), 15 USCA § 79a(c) 
which provides, in part, that it shall 
be the policy of the act “ . . . to 
compel the simplification of public- 
utility holding-company systems and 
the elimination therefrom of prop- 
erties detrimental to the proper func- 
tioning of such systems, and to pro- 
vide as soon as practicable for the 
elimination of public-utility holding 
companies except as otherwise express- 
ly provided. .” UGI takes the 
position that before an order of 
divestiture may be entered in respect 
to businesses other than statutory 
public utilities there must be a finding 
by the Commission that the retention 
of the businesses ordered divested is 
not necessary or appropriate to the 
public interest or for the protection of 
investors or consumers or is detri- 
mental to the proper functioning of 
the integrated system or systems. 
UGI contends that it was the intention 
of Congress to eliminate from a hold- 
ing company system only those busi- 
nesses, nonstatutory utility properties 
or other properties, found affirmative- 
ly by the Commission to be detrimental 
to the proper functioning of the hold- 
ing company system in interstate com- 


18 See pp. 93a-94a; 176a-177a. 
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merce; in other words, if a nonutility 
property is not found by the Commis- 
sion to be detrimental to the proper 
functioning of the holding company 
system then the Commission has no 
power to compel its divestiture. The 
Commission made no findings that the 
retention by UGI of its interests in 
the three companies would be detri- 
mental to the proper functioning of 
any integrated system to which UGI 
might be entitled. 

The Minton Amendment permits 
the retention of businesses other than 
statutory public utilities if they meet 
the requirements of the act. We think 
that the word “may” occurring as the 
third word of the amendment must 
be construed as “shall.” The Com- 
mission in applying this part of the 
statute to UGI has taken the position 
that it must find affirmatively that the 
businesses sought to be retained are 
necessary or appropriate in the pub- 
lic interest or for the protection of 
investors or consumers and are not 
detrimental to the proper functioning 
of an integrated system or systems, 
in order that the business or businesses 
may be retained by the holding com- 
pany. 

The legislative history of § 11(b) 
(1) shows that Congress intended 
that if the holding company was to 
retain other businesses, the burden 


should be upon the holding company 
to show that the other businesses met 
the requirements prescribed by Con- 
gress. This is demonstrated by an 
earlier and unaccepted version of § 11 
(b) (1) which was introduced into the 
House of Representatives. This pro- 
vided: ‘The Commission shall not 

require any company to divest 
itself of any interest in or control 
over persons other than a 


public-utility company or the utility 
assets of a public-utility company un- 
less the Commission finds that such 
interest or control may not be retained 
consistently with the public interest. 


” 


: Had these provisions be- 
come law UGI’s position would have 
been a strong one. They were re- 
jected, however."® When the bill 
emerged from the Conference Com- 
mittee the committee report stated: 
“The substitute agreed to, with re- 
spect to the question of integrated 
public utility systems, provides that 
the Commission shall require 
each holding company system to be 
limited to a single integrated public 
utility system and to such other busi- 
nesses aS are reasonably incidental or 
economically necessary or appropriate 
to the operation of such integrated 
system but includes an exception. 

The Commission is given ex- 
press authority to permit as reason- 





19 See S. 2796, § 11(b), referred to in H.R. 
nee No. 1318, 74th Cong. Ist Sess. (1935) 
p. 12: 


In reference to this bill Senator Wheeler 
said: “Section 11 of the House bill not only 
does not require utility holding companies to 
get out of the myriad of speculative non- 
utility ventures in which they have been pro- 
miscuously active in the past but it specifically 
hampers the Commission in dealing with these 
nonutility activities, the House section shifts 
the entire burden to an administrative Com- 
mission, and then makes it impossible for the 
Commission to do anything about cleaning up 
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the situation.” See p. 10,847, 79th Cong. Rec. 
1935. 


See, also, H.R. Rep. No. 1318, supra, Addi- 
tional Views of Congressman Eicher, pp. 47, 
48, and Senator Wheeler’s comments, 79 Cong. 
Rec. 10,838, 14,479-80 (1935). 

The Commission itself, through Chairman 
Kennedy, also objected to the House version 
on the ground that it furnished no effective 
standard to guide the Commission while fail- 
ing to guard that grant “with precise and de- 
fined standards set up by the Congress itself.” 
See letter from Chairman Kennedy to Senator 
Wheeler, 79 Cong. Rec. 10,838 (1935). 
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ably incidental or economically neces- 
sary or appropriate to the operations 
of an integrated system the retention 
of any business, other than a public 
utility as such, which the Commission 
finds necessary or appropriate in the 
public interest or for the protection 
of investors or consumers and not det- 
rimental to the proper functioning of 
the system.’ 

We have emphasized the words 
which we consider to be of particular 
importance in the quotation. The 
Minton Amendment serves to define 
what “other businesses” designated in 
the first sentence of § 11(b)(1) are 
reasonably incidental, or economically 
necessary or appropriate to the opera- 
tions of the integrated system. The 
standard is plain. We conclude that un- 
less the Commission finds affirmative- 
ly that the other businesses which the 
utility holding company seeks to retain 
meet the requirements of the amend- 
ment, they are subject to divestiture. 
The burden is upon the holding com- 
pany to show that the businesses sought 
to be retained fall within the accepted 
categories. If the holding company 
fails to do this, such businesses must 
be divested when so ordered by the 
Commission. UGI has had full op- 
portunity to make its proof in this re- 
spect. It has not done so. As to the 
effect of the provisions of § 1(c), 
these, of course, constitute simply a 
declaration of policy and are not reg- 
ulatory. It follows that UGI’s con- 
tentions must fall. 


[13] The petitioner also takes the 
position that the Commission was 
without authority to compel divesti- 
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ture under § 11(b)(1) until it had 
completed the studies and investiga- 
tions required by § 30 of the act, 15 
USCA § 79z—4. This contention 
was passed upon by the circuit court 
of appeals for the second circuit in 
North American Co. v. Securities and 
Exchange Commission (1943) 47 
PUR(NS) 6, 133 F(2d) 148, 151. 
What was so excellently said in that 
case by Judge Swan need not be re- 
peated here. Section 30 is an adminis- 
trative direction by Congress to the 
Commission, but the completion of 
the duties imposed on the Commis- 
sion by § 30 may not be considered 
as a condition precedent to a divesti- 
ture order under § 11(b) (1). 

[14] Last, UGI contends that the 
orders of the Commission complained 
of are in violation of the provisions 
of the Constitution of the United 
States; (1) because § 11(b)(1) is 
invalid as an unconstitutional delega- 
tion of legislative powers; (2) be- 
cause there is nothing in the retention 
by UGI of the interest ordered divest- 
ed which affects either adversely or 
otherwise, any interstate commerce 
and the Commission therefore had no 
power under the Constitution to en- 
ter the orders complained of, and 
(3) because the orders are allegedly 
in violation of the due _ process 
clause. 

With one exception the same argu- 
ments which UGI makes to us in the 
case at bar were made by Common- 
wealth and Southern Corporation™ 
to this court in respect to orders en- 
tered by the Commission directing 
Commonwealth and Southern Cor- 





20 See H.R. Rep. No. 1903, 74th Cong. Ist 
Sess. (1935), pp. 68-70. 


21 See Commonwealth & Southern Corp. v 
Securities and Exchange Commission (1943) 
48 PUR(NS) 72, 134 F (2d) 747, 752, 754. 
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poration to change its capitalization 
to one class of stock in an appropriate 
manner under § 11(b)(2) of the act, 
15 USCA § 79k(b)(2). The dif- 
ferences between the argument of 
Commonwealth and Southern Cor- 
poration and that of UGI are meas- 
ured only by the difference in word- 
ing of subparagraph (1) as contrast- 
ed with the wording of subparagraph 
(2). It is not necessary to repeat in 
this opinion what was said in that case. 
Judge Swan, in delivering the opinion 
of the circuit court of appeals for the 
second circuit in the North Ameri- 
can Company Case, supra, 133 F(2d) 
at p. 154, passed upon contentions 
very similar to those made by the 
petitioner in the case at bar and found 
the provisions of § 11(b)(1) to be 
constitutional and not violative of the 
Fifth Amendment. 

The only other constitutional point 
raised by UGI rises upon its assertion 
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that the retention of the interests or- 
dered divested will not affect com- 
merce adversely or otherwise. This 
is a repetition of the argument which 
we dealt with at an earlier point in 
this opinion. It need not be discussed 
again. 

In our opinion the orders com- 
plained of are valid and were duly 
made by the Commission in the exer- 
cise of the authority constitutionally 
granted by Congress under the act. 
Accordingly they are affirmed. 

[15] UGI has filed a motion to 
strike from a “Summary of Economic 
Data,” filed as a supplement to the 
Commission’s brief, certain items for 
reasons stated in the motion. Briefs 
are not part of the record; neither 
are supplements to briefs. Accord- 
ingly the motion is denied. See Black 
& Yates v. Mahogany Asso. (1941) 
129 F(2d) 227, 237. 
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UNITED STATES DISTRICT COURT 


Appeal and review, § 28.2 — Scope of review — Accounting order — Pension 
payments — Federal Communications Commission. 

1. The scope of judicial review of orders of the Federal Communications 
Commission affecting the manner of keeping accounts is a very restricted 
one, and it is not in the court’s province to pass on the respective merits of 
opposing views as to the proper accounting theory and practice involved in 
ae a trust fund to provide for the payment of future pensions, 
p. 318. 


Accounting, § 26 — Pension accruals — Order of Federal Communications Com- 
mission. 

2. An accounting requirement by the Federal Communications Commission 
that a telephone company eliminate from Account 672, Relief Department 
and Pensions, and cease making charges to such account amounts in excess 
of a level accrual rate (subject to subsequent revision from time to time 
as actuarial assumptions are invalidated by the test of experience) without 
inclusion of amounts to cover pension cost properly allocable to past fiscal 
periods, is not so arbitrary and outrageous, so entirely at odds with the 
fundamental principles of correct accounting, as to be the expression of a 
whim rather than an exercise of judgment, p. 318. 


Accounting, § 26 — Pensions — Telephone company — Federal requirements. 
Discussion of accounting requirements of the Interstate Commerce Com- 
mission and the Federal Communications Commission with respect to ac- 
counting for the expense of employees’ pensions, p. 305. 


Pensions — Plans of Bell System companies. 
Discussion of pension plans of Bell System telephone companies involving 
accrual of a pension fund, payments to a trustee, and provision for present 
accruals and unfunded actuarial reserve requirements, p. 307. 


Expenses, § 49 — Pension costs. 
Statement by Federal court that the cost of maintaining a fair and reason- 
able pension plan constitutes a justifiable business expenditure, and dis- 
cussion of the reasonableness of including the whole of the cost of future 
pensions as operating expense allocable to the period subsequent to adop- 
tion of the plan, p. 315. 


Expenses, § 49 — Pension costs — Effect of accounting classification. 


Statement, in proceeding relating to accounting for pension costs, that the 
mere accounting classification of the charges can conclude neither the Com- 
mission nor the company at the hearing of a subsequent rate case, p. 320. 


- 


APPEARANCES: John J. Burns, Har- 
vey Hoshour, and T. Baxter Milne, all 
of Boston, Mass., for New England 
Telephone & Telegraph Co., plaintiff ; 
George S. Drew, of Somerville, Mass., 
for International Brotherhood of Tele- 
phone Workers, intervenor petitioner ; 
Thomas H. Bresnahan, of Boston, 
Mass., for New England Federation 
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of Telephone Workers, intervenor ; 
Tom C. Clark, Assistant Attorney 
General, for the United States, de- 
fendant; Charles R. Denny, General 
Counsel, Benedict P. Cottone, Assist- 
ant General Counsel, and Harry M. 
Plotkin, Attorney, all of Washington, 
D. C., for Federal Communications 
Commission, defendant; Gay H. 
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Brown, of Albany, N. Y., for Public 
Service Commission of State of New 
York, amicus curiae. 


MaGRupe_R, C.J.: In this complaint 
New England Telephone and Tele- 
graph Company seeks a decree against 
the United States of America and the 
Federal Communications Commission 
setting aside a certain order of the 
Commission relating to the manner of 
keeping accounts of payments by the 
plaintiff into a pension trust fund for 
employees. The complaint also asked 
for a preliminary restraining order, 
and interlocutory and permanent in- 
junctions, restraining the enforcement 
of the order in question. Our jurisdic- 
tion, which is not challenged by the 
defendants, is rested on the Urgent 
Deficiencies Appropriation Act of 


October 22, 1913, 38 Stat 219, 220, 
28 USCA §§ 41 (28), 43-48, as ex- 


tended and made applicable to orders 
of the Federal Communications Com- 
mission by § 402(a) of the Communi- 
cations Act of 1934, 48 Stat 1093, 47 
USCA § 402(a). American Teleph. 
& Teleg. Co. v. United States (1936) 
299 US 232, 81 L ed 142, 16 PUR 
(NS) 225, 57 S Ct 170. 

On May 24, 1943, the defendants 
filed a motion for summary judgment, 
together with a supporting affidavit 
by Mr. Charles R. Denny, general 
counsel of the Federal Communica- 
tions Commission, to which was ap- 
pended the record of the proceedings 
before the Commission, culminating 
in its report and order. At the hear- 
ing before us on an order directing the 
defendants to show cause why a pre- 
liminary restraining order should not 
be granted, the plaintiff waived its re- 
quest for interlocutory relief, and the 
[20] 
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cause proceeded to full argument on 
the merits by counsel for the parties, 
and by counsel for certain intervening 
labor organizations which claimed that 
the challenged order of the Commis- 
sion jeopardized employees’ benefits 
under the Pension Plan. The case was 
submitted to us for final: disposition. 
See National Broadcasting Co. v. 
United States (1943) 319 US 190, 
227, 87 L ed 1344, 49 PUR(NS) 470, 
63 S Ct 997. 

On January 1, 1913, the Interstate 
Commerce Commission, which then 
had regulatory jurisdiction, made ef- 
fective the first Uniform System of 
Accounts for Telephone Companies. 
Account 672, one of the operating ex- 
pense subaccounts, provided: 

“672. Relief Department and Pen- 
sions. 

“This account should include pen- 
sions or other benefits paid to em- 
ployees or representatives of former 
employees and expense in connection 
therewith; salaries and expenses in- 
curred in conducting a relief depart- 
ment, and contributions made to such 
department.” 

Also on January 1, 1913, the plain- 
tiff and other Bell System companies, 
of which American Telephone and 
Telegraph Company is the parent com- 
pany, established identical pension 
plans, applicable to all employees, who 
became eligible for pensions there- 
under after completing a designated 
period of service and reaching a desig- 
nated age. Employees retired under 
the plan became entitled for life to an 
annual pension equal to one per cent 
of their average annual pay for the ten 
years preceding retirement multiplied 
by the total number of years of active 
service. The plaintiff made an initial 
52 PUR(NS) 
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appropriation of $1,000,000 to a so- 
called Employees Benefit Fund, which 
as actually handled was more in the 
nature of a bookkeeping reserve, not 
segregated from the other assets of the 
corporation. Under § 11 of the plan, 
the company obligated itself to act as 
custodian of the fund, to credit it with 
interest at the rate of 4 per cent per 
annum on its average balance, to make 
payments of pensions out of the fund 
pursuant to the plan, and to add to the 
fund at the end of each fiscal year 
“such amount as will restore it to its 
original amount, provided that such 
addition shall in no year exceed 2 per 
cent of the company’s payroll.”” Thus, 
the financing was in effect on a pay-as- 
you-go basis. Pensions actually paid 
in a given year were charged by the 
plaintiff to operating expense under, 
and in accordance with, Account 672 
At the outset, 


as it originally read. 
the company was under no obligation 
to make advance payments to a fund 
to provide for the costs of future pen- 


sions. Indeed, as an expert witness 
for the Commission testified, accrual 
accounting would not have been prac- 
ticable or permissible under the 1913 
plan, because of the 2 per cent limita- 
tion on the amount of the plaintiff’s 
contribution and because of the ab- 
sence of any contractual obligation 
which would dedicate accruals irrev- 
ocably to pension purposes. No em- 
ployee acquired any rights under the 
plan until he attained eligibility for re- 
tirement. 

Pension costs on the pay-as-go basis 
were small in the early years, but on an 
ascending curve; and it was evident 
that after a time the scale of pensions 
provided in the plan could not be main- 
tained within the 2 per cent of payroll 
52 PUR(NS) 
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limitation above mentioned. Studies 
indicated that with such limitation re- 
moved, pension costs on this basis of 
financing would continue rising even- 
tually to the burdensome level of 12 
per cent of payroll. This would be 
avoided by shifting to an accrual meth- 
od of financing, under which advance 
payments to a pension fund would earn 
interest in the fund and to that extent 
reduce total charges to operating ex- 
penses on account of pension disburse- 
ments. Representatives of the Bell 
System companies made known to 
the Interstate Commerce Commission 
their desire to finance their pension 
costs on an accrual basis. To accom- 
modate Account 672 of the Uniform 
System of Accounts to the proposed 
change, the Interstate Commerce Com- 
mission added to that account, by 
amendment on December 19, 1927, the 
following note: 

“Note. If a carrier has definitely 
undertaken by contract to pay pensions 
to employees when regularly retired 
for superannuation and/or disability 
and has established a fund to be held 
in trust for such pension purposes, the 
carrier shall charge to this account 
monthly amounts determined through 
the application of equitable actuarial 
factors to the current payrolls, which, 
together with interest accruals on the 
trust funds, will as nearly as may be 
provide for the payment of such pen- 
sions, or for the purchase of annuities 
corresponding thereto. The amounts 
so charged shall be concurrently cred- 
ited to an insurance reserve account 
under account 170, ‘Liability on ac- 
count of provident funds.’ The 
amounts accrued in each year shall 
correspond to the aggregate of the 
amounts paid into the trust fund and 
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expended directly by the company for 
pensions or annuities during the year. 
The carrier shall maintain a complete 
record of the actuarial computations 
through which the accrual each month 
of its pension liabilities is established. 

“Upon the adoption of the accrual 
plan of accounting, pension payments 
to employees retired before the adop- 
tion of such plan shall be charged to an 
existing pension reserve or to profit 
and loss. 

‘Before adopting the accrual plan of 
accounting for pensions the carrier 
shall inform the Commission of the 
details of its pension plan giving full 
statement of the facts which in its 
judgment establishes a contractual ob- 
ligation for pension payments together 
with the actuarial formula under which 
it proposes to create its pension trust 
fund, and also a copy of the declaration 
of trust under which the fund is estab- 
lished. 

“No charge to this account shall be 
made in anticipation of discretionary 
pension payments in the future.” 

Accordingly, the plaintiff and other 
Bell System companies amended their 
pension plans, the plaintiff as of Oc- 
tober 1, 1927, and the other companies 
as of January 1, 1927. The 2 per cent 
of payroll limitation was eliminated. 
A pension trust fund was established, 
with the Bankers Trust Company as 
trustee. All payments into the trust 
fund under the new accrual method 
of financing were irrevocably dedicated 
to pension purposes. In the 1928 re- 
print of its revised pension plan the 
plaintiff’s new undertaking was set 
forth in § 4, Par. 8, as follows: 

“(8) In order to meet its obliga- 


tions to pay service pensions (defined 
in Paragraphs 1(a) and 1(b) of this 
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section) granted to take effect under 
the plan, the company, effective Oc- 
tober 1927, established a trust fund to 
be known as the ‘pension fund.’ It un- 
dertakes to maintain this fund by pe- 
riodic charges to operating expenses 
and payments to the fund in such 
amounts that when an employee be- 
comes eligible under the plan to receive 
a service pension, there will be avail- 
able in the pension fund an amount 
sufficient to provide for him a pension 
in the amount stated in the plan. It 
has also made adequate provision in 
the pension fund for the payment of 
all service pensions granted under the 
plan to take effect prior to October 1, 
1927. The pension fund shall be held 
by a trustee or trustees for service pen- 
sion purposes only and shall be dis- 
bursed as directed by the company 
from time to time. In case of termina- 
tion of the plan, or in case of revoca- 
tion or other termination of any trust 
agreement for service pension purposes 
executed under the plan, the company 
undertakes to preserve the integrity of 
the pension fund as a trust fund to be 
applied solely to service pension pur- 
poses and to take such action as may be 
necessary Or appropriate to insure the 
application of the entire fund to such 
purposes. All service pensions grant- 
ed to take effect under the plan shall 
be paid from the pension fund.” 

The revised Account 672 having 
provided that upon the adoption of an 
accrual plan of accounting “pensoin 
payments to employees retired before 
the adoption of such plan shall be 
charged to an existing pension reserve 
or to profit and loss,” the funds to con- 
tinue the payment after October 1, 
1927, of pensions to the employees of 
the plaintiff retired prior to that date 
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were not charged to operating expense, 
but were drawn from an existing re- 
serve, the employees benefit fund. The 
advance payments to be made to the 
newly established pension trust fund 
were therefore designed to meet future 
pension costs in respect only of em- 
ployees to be retired after October 1, 
1927. 

In its complaint the plaintiff al- 
leges: “No employee has any right to 
a pension or any claim against the pen- 
sion fund until his retirement after 
he has completed the length of service 
and attained the age specified in the 
plan. The plan is and ever since its 
adoption has been terminable at any 
time by plaintiff, but not in such a way 
as to deprive any individual of pension 
benefits to which he theretofore may 
have become entitled.” This appears 
to be an accurate statement, and we 


do not understand that it is challenged 


by the Commission. But expectations 
have been aroused by the operation of 
the plan for over thirty years, and the 
company has had the fixed policy of 
safeguarding and maintaining it for 
the long future, a policy dictated by 
considerations both of moral obliga- 
tion and business prudence. 

At first, the plaintiff’s accrual pay- 
ments into the pension trust fund were 
computed upon the so-called 15-year 
service basis, expressed by resolution 
of its board of directors, dated De- 
cember 28, 1927, as follows: “For 
employees with fifteen years or more 
of service there shall be charged to op- 
erating expenses and paid into said 
pension fund for the quarter starting 
October 1, 1927, and each year there- 
after, amounts which actuarially de- 
termined and with allowance for inter- 
est accretions will produce at the times 
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such employees become eligible to re- 
tire on pension at their own request 
upon said plan, the full estimated pres- 
ent worth of the service pensions to 
which they are then entitled.” 

Since this accrual formula was soon 
superseded, we need not discuss in de- 
tail its actuarial components. In brief, 
it was designed to spread pension costs 
in respect of a particular group of em- 
ployees as a flat percentage of the pay- 
roll of that group from and after the 
completion of its first fifteen years of 
service. If this formula had been ad- 
hered to, the payments to. be made into 
the pension trust fund would have had 
to be recomputed each year to take 
in a new group completing fifteen years 
of service, with the result that the ac- 
crual rate, while it would have been a 
level percentage of the payroll appli- 
cable to employees with more than fif- 
teen years of service, would have in- 
creased in relation to total payroll, 
since as time went on, the payroll ap- 
plicable to this group of employees 
would constitute an increasing propor- 
tion of the total payroll. Continued 
accruals on this basis would not have 
provided fully for the costs of future 
pensions, assuming the pension plan to 
remain in effect indefinitely, because 
on October 1, 1927, the plaintiff had 
a large group of employees with more 
than fifteen years of service. As ex- 
plained by a witness for the plaintiff: 
“Tn the determination of 1927 accrual 
charges the resulting level accrual rates 
were applied not only to the payroll of 
those employees who had just complet- 
ed fifteen years of service, but also to 
the payroll of employees at higher 
terms of service. For the latter 
groups, considered separately, the con- 
tinuation of this accrual program ob- 
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viously would not have provided fully 
for the payment of future pensions, 
since the accrual rates used were deter- 
mined on the assumption that they 
would be applied from and after the 
completion of fifteen years of service, 
whereas the majority of employees 
whose wages were included in the ac- 
crual base had long since passed that 
point in service. The adoption of the 
‘15-year’ basis of accruals therefore in- 
volved what in actuarial terminology is 
known as an initial ‘accrued actuarial 
liability.’””” This deficiency, computed 
as of October 1, 1927, was approxi- 
mately $10,500,000, the sum which, at 
the time the accrual plan was inaugu- 
rated, would theretofore have been ac- 
cumulated to the credit of the fund, in 
respect of active employees with over 
fifteen years of service, if the 15-year 
service basis of accrual had previously 
been in effect. 

During 1928 the plaintiff paid into 
the pension trust fund and chargec. 
to Account 672 a total of $1,090,776 
Pensions actually paid to retired em- 
ployees during that year amounted to 
$132,374, or 0.4 per cent of payroll. 

Effective January 1, 1929, the plain- 
tiff, following the lead of other Bell 
System companies, changed over to the 
so-called “full-service basis” for com- 
puting the annual payments to the 
fund. This formula for determining 
the accrual rate involves the following 
computations : 

A. Estimate of present worth of fu- 
ture pensions under the plan to group 
of employees entering the service at the 
same time, computed as of the date of 
their entry into employment. 

B. Estimate of present worth of fu- 
ture wage payments to the group com- 
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puted as of the date of entry into serv- 
ice. 

C. Full-service accrual rate appli- 
cable to the group, A=-B. Full-serv- 
ice accrual rates are determined sepa- 
rately for various groups of entering 
employees classified according to sex 
and age at entry. The composite rate 
for the company as a whole is deter- 
mined by weighting the separate group 
rates by the corresponding distribu- 
tion of the company’s payroll by sex 
and age at entry. This formula de- 
velops an approximately even percent- 
age of payroll which, if applied with 
respect to all employees from the time 
of their first entry into service, will 
provide for all the costs of future pen- 
sions. The accuracy of the computa- 
tion depends, of course, upon the valid- 
ity of the underlying actuarial assump- 
tions as to future rates of separation 
from service before attaining eligibility 
for retirement on pension, future wage 
payments, longevity, interest rates, etc. 

However, accruals to the credit of 
the pension trust fund starting in Jan- 
uary, 1929, on the full-service basis, 
would not provide for all the costs of 
expected future pensions, because a 
large number of employees had been in 
service prior to 1929. The deficiency, 
as of January 1, 1929, amounted to 
$18,085,263, computed by taking the 
difference between (1) the present 
worth of the estimated future pensions 
under the plan, and (2) the total in the 
fund plus the present worth of future 
payments into the fund at the full- 
service accrual rate. This amount, 
which the Commission terms the “un- 
funded actuarial liability” and which 
the plaintiff prefers to call the “un- 
funded actuarial reserve requirement,” 
if it had been put into the fund on Jan- 
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uary 1, 1929, would have so increased 
the earnings of the fund that, upon the 
assumptions involved in the calcula- 
tions, the future accruals at the full- 
service accrual rate would have pro- 


payments into the fund to satisfy the 
existing legal obligations of the plain- 
tiff under the plan, as is apparent from 
the following table, appended to the 
complaint as Exhibit B: 


SERVICE PENSION DATA 
New England Telephone and Telegraph Company 


Disbursements 
for service 
pensions 


Accruals 
for service 
pensions 


Amount 
Plaintiff 
obligated 


Unfunded 
actuarial 
reserve re- 


Balance 
in Pension 





J of 
Pay- 


roll Amount 


$1,090,770 
818,723 
921,869 
940,057 
900,801 
835,104 
811,765 
815,021 
826,547 
1,607,581 
1,915,382 
1,894,314 
2,577,959 
2,736,456 

2,957,143# 


Amount 


ed bee Set rh pe agi od ane SA 
NN CONONOA ON 


849,665 


N 
ino 


Trust Fund 
at end of 
year 


4,224,790 
4,080,318 
5,093,173 
6,100,166 
7,048,114 
7,829,657 
8,473,706 
9,127,415 
9,783,853 

11,213,517 
12,900,883 
14,530,815 
16,842,924 13,372,318 
19,309,810 14,605,055 
22,173,439 15,644,398 


to have in 
Fund at 
end of year 


$2,881,372 


quirement 
at end of 
year 


$18,085,263 
19,322,806 
20,871,534 
21,276,026 
21,659,814 
23,105,987 
24,478,131 
25,571,128 
24,565,217 
24,810,869 
24,810,869 
24,810,869 
24,810,869 
24,810,869 
24,810,869 


% of 
Pay- 
roll 

3 a 


NNN A 


* 


10 582,583 
12,147,941 


NNMUADNONNNNNNN: 
* 
* 


muon) 


7.5 


* At rate of 2.4% for first quarter and 5.5% for last three quarters. 
** Of this amount $998,874 was charged under protest to income. ai : 
# The percentage was increased in 1940 because experience required revision of certain 


actuarial factors. 


Approximately one-half of the increase was due to a reduction of the interest 


rate assumed in the actuarial calculations from 4% to 34%. 


vided for all pension costs over the fu- 
ture. 

The existence of this “unfunded ac- 
tuarial liability” did not mean that the 
plaintiff was at any time delinquent in 
fulfilling its strictly legal obligations as 
set forth in the plan. It is to be noted 
that under § 4, Par. 8, of the amend- 
ed pension plan, above quoted, the 
plaintiff was under a legal liability to 
maintain in the pension trust fund as 
of any particular date only so much as 
would be necessary to pay all the future 
pensions of those employees who had 
either retired or had become eligible to 
retire on that date. Accruals on the 
15-year service basis, and on the full- 
service basis (which remained in effect 
until 1937, as we shall subsequently 
see), each produced more than enough 
52 PUR(NS) 


The Communications Act of 1934, 
48 Stat 1064, 47 USCA § 151 et seq., 
transferred to the Federal Communi- 
cations Commission regulatory juris- 
diction over telephone companies. Sec- 
tion 220(a) of the act, 47 USCA 
§ 220(a) provides that: “The Com- 
mission may, in its discretion, pre- 
scribe the forms of any and all ac- 
counts, records, and memoranda to be 
kept by carriers subject to this act, 
including the accounts, records, and 
memoranda of the movement of traffic, 
as well as of the receipts and expendi- 
tures of moneys.” Not only is the 
Commission authorized to prescribe 
“the forms of any and all accounts” ; 
it also has power to supervise the ac- 
counting performed under the pre- 
scribed system of accounts, and to de- 
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termine whether a given item should 
be entered under a particular account. 
Section 220(g) provides that “it shall 
be unlawful for such person to keep 
any other accounts, records, or memo- 
randa than those so prescribed or such 
as may be approved by the Commis- 
sion or to keep the accounts in any 
other manner than that prescribed or 
approved by the Commission.” Fur- 
thermore, § 220(c) provides that: 
“The burden of proof to justify every 
accounting entry questioned by the 
Commission shall be on the person 
making, authorizing, or requiring such 
entry and the Commission may sus- 
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pend a charge or credit pending sub- 
mission of proof by such person.” 
And see Norfolk & W. R. Co. v. Unit- 
ed States (1932) 287 US 134, 77 L 
ed 218, 53 S Ct 52. When the Federal 
Communications Commission promul- 
gated its Uniform System of Accounts 
for Telephone Companies in 1935, it 
adopted without substantial change, 
so far as the present litigation is con- 
cerned, the provisions of Account 672 
as in the earlier regulations of the In- 
terstate Commerce Commission. The 


full text of Account 672 as it now 
reads is copied in the footnote." 
The plaintiff and the other compa- 





1“(a) This account shall include pensions 
or other benefits paid to active and retired 
employees, their representatives or benefici- 
aries, and salaries and expenses incurred in 
conducting relief, benefit, and general medical 
departments. It shall include payments to 
or on behalf of employees on account of in- 
juries or accidental death when such pay- 
ments come within the scope of a company’s 
general provision for employees’ benefits. 

“(b) If the company has definitely under- 
taken by contract to pay pensions to em- 
ployees when regularly retired for superannua- 
tion or disability and has established a fund 
to be held in trust for such pension purposes, 
the company shall charge to this account 
monthly amounts determined through the ap- 
plication of equitable actuarial factors to the 
current payrolls, which, together with interest 
accruals on the trust funds, will as nearly as 
may be, provide for the payment of such pen- 
sions, or for the purchase of annuities cor- 
responding thereto. The amounts so charged 
shall be concurrently credited to a separate 
subaccount under Account 170, ‘Provident re- 
esrve. The amounts accrued in each year 
shall correspond to the aggregate of the 
amounts expended directly by the company for 
pensions or annuities during the year and 
amounts paid into the trust fund. The com- 
pany shall maintain a complete record of the 
actuarial computations through which the ac- 
crual each month of its pension liabilities is 
established. 

“(c) Upon the adoption of the accrual plan 
of accounting, pension payments to employees 
retired before the adoption of such plan shall 
be charged to an existing pension reserve or 
to Account 413, ‘Miscellaneous debits to sur- 
plus.’ If a company pays into its pension 
trust fund the amount of its existing pension 
reserve, any stich amounts in excess of pro- 
vision for pensions granted prior to the adop- 
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tion of the accrual plan may be applied in 
whole or in part to the adjustment of future 
accrual changes. 

“(d) Before adopting the accrual plan of 
accounting for pensions the company shall in- 
form this Commission of the details of its 
pension plan giving full statement of the facts 
which in its judgment establish a contractual 
obligation for pension payments together with 
the actuarial formula under which it proposes 
to create its pension trust fund, and also a 
copy of the declaration of trust under which 
the fund is established. Each company that 
has adopted the accrual plan of accounting for 
pensions shall make no change in the account- 
ing therefor or in the method of computing 
the amounts of the accruals recorded in the 
accounts under the plan without first sub- 
mitting full particulars of the proposed 
changes and a detailed statement of the rea- 
sons therefor to this Commission for its con- 
sideration and approval. 

“(e) No charges to this account shall be 
made in anticipation of discretionary pension 
payments in the future. 

“(f) This account shall include also, under 
a separate subaccount, amounts accrued to 
provide for the payment of termination allow- 
ances or similar benefits to employees of the 
company when such employees are laid off 
because of lack of work, and to provide neces- 
sary and warranted relief to former employees. 
Charges to this subaccount shall be made only 
after approval by this Commission of the com- 
pany’s plan for administering payments for 
these purposes and of the amount of the ac- 
cruals. Amounts charged to this subaccount 
shall be concurrently credited to Account 173, 
‘Employment stabilization reserve.’ 

“(g) There shall be credited to this account 
that portion of each class of relief and pen- 
sions assigned to construction and custom 
work labor.” 
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nies in the Bell System, during the 
years in which they made accruals on 
the full-service basis, continued their 
studies as to the best method of dealing 
with the unfunded actuarial reserve re- 
quirement, which continued to increase 
after January 1, 1929, because the lack 
of accruals on the full-service basis 
prior to that date deprived the fund of 
the annual compound interest which 
the omitted accruals would have 
earned. An analysis of the plaintiff's 
pension situation indicated that if the 
full-service accrual program and the 
experience thereunder continued at the 
levels then prevailing, annual disburse- 
ments for pensions would exceed full- 
service accruals in 1940, and in 1944 
would exceed full-service accruals plus 
interest earnings of the pension fund. 
Thereafter, the balance in the pension 
fund would begin to decline, and would 
be completely exhausted in 1955. 

In 1937 the plaintiff, and six other 
Bell System companies, stepped up 
their accrual rate to a level estimated 
to be sufficient, with interest earnings 
in the fund, to provide for all future 
pension costs. The plaintiff’s board of 
directors voted an annual accrual rate 
of 5.5 per cent of payroll, actually ar- 
rived at in this way: 

(1) Take 4 per cent of the amount 
of the unfunded actuarial reserve re- 
quirement, computed as of December 
31, 1936, when the full-service ac- 
crual program was in effect. The re- 
sulting product represents the addition- 
al amount to be added annually to the 
fund. 

(2) Apply the full-service accrual 
rate to the total census payroll. The 
resulting product represents the annual 
normal accrual on the full-service basis. 
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(3) Add amounts (1) and (2) to 
get the total annual accrual. 

(4) Translate this combined amount 
into a percentage of total census pay- 
roll. 

(5) The resulting rate of approxi- 
mately 5.5 per cent was to be the level 
accrual rate applicable in the future to 
current payrolls, subject to necessary 
recomputation from time to time on 
account of changes in actuarial factors. 

There would thus be added annually 
to the pension fund, in addition to the 
amount of the normal accrual, pay- 
ments equivalent to the earnings (at 
the assumed rate of 4 per cent) which 
would have been produced on the 
amount of the unfunded actuarial re- 
serve requirement if that amount had 
then been in the fund. It was proposed 
to charge the whole amount of the ac- 
cruals at the rate of 5.5 per cent of 
payroll as a single item in Account 
672. 

The application of this new level ac- 
crual rate would not eventually result 
in putting into the principal of the pen- 
sion fund an amount equal to the esti- 
mated unfunded actuarial reserve re- 
quirement as it existed under the full- 
service accrual basis of financing. An- 
other way to put it is to say that the 
stepped-up accrual rate established in 
1937 arrested the growth of, but did 
not amortize, the unfunded actuarial 
reserve requirement. But this would 
not be necessary in order to provide for 
all future pension payments, if the as- 
sumption were made that the pension 
plan would continue in force indefinite- 
ly and that the plaintiff’s business 
would either continue at its present 
level in future years or increase in vol- 
ume. 
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Commencing as of April 1, 1937,? 
the plaintiff’s payments into the pen- 
sion fund were increased. In 1937 
such payments totaled $1,607,581, 
which the plaintiff charged to Account 
672, as against $826,547 in 1936. 

The Commission promptly chal- 
lenged the propriety of charging to op- 
erating expenses under Account 672 
the increases over the normal accruals 
theretofore made on the full-service 
accrual basis. Lengthy correspond- 
ence and conferences ensued between 
representatives of the Commission and 
the American Telephone and Tele- 
graph Company. On May 11, 1938, 
the Commission granted the request 
of the companies for a formal hearing 
by an order providing that “the matters 
to be considered at the hearing shall be 
limited strictly to the propriety of in- 
cluding in Operating Expense Account 
No. 672, for the year 1937 and there- 
after, any amount representing any 
portion of the unfunded actuarial lia- 
bility of any of the companies named, 
including interest on such unfunded 
actuarial liability.’ The order was 
served on the plaintiff and the six other 
Bell System companies whose account- 
ing entries were in issue, also on Amer- 
ican Telephone and Telegraph Com- 
pany, the National Association of Rail- 
road and Utility Commissioners, and 
the various state public utilities com- 
missions, 

Extensive hearings were held by an 
examiner in September and October, 
1938, and a voluminous record was 
made. On December 11, 1941, the 
Commission issued its proposed report 
in which it was concluded that the com- 


panies had failed to justify the ac- 
counting entries in question. Subse- 
quently, the Commission granted leave 
to intervene, to sixteen other Bell Sys- 
tem companies* and to various labor 
organizations, for the purpose of filing 
exceptions to the proposed report and 
presenting oral argument thereon. 
Exceptions and briefs were filed by the 
parties and intervenors, and on May 
8, 1942, the Commission heard oral 
argument. On December 2, 1942, the 
Commission issued its final report and 
order. 

That order, which is now under 
review, provided: “That all charges 
to Account 672, ‘Relief and pensions,’ 
of the Commission’s Uniform Sys- 
tem of Accounts for Class A and 
Class B Telephone Companies, made 
by the New England Telephone and 
Telegraph Company, The Diamond 
State Telephone Company, The Chesa- 
peake and Potomac Telephone Com- 
pany of Virginia, The Chesapeake 
and Potomac Telephone Company of 
Baltimore City, The Pacific Telephone 
and Telegraph Company, the South- 
ern California Telephone Company, 
and the Bell Telephone Company of 
Nevada on and after January 1, 1942, 
to date, which have been found -in 
said Report of the Commission issued 
this day in this proceeding not to be 
properly includible in said Account 
672, shall be eliminated from said 
Account, and such companies shall 
cease and desist from making any 
such charges to Account 672; = 

The report, which the Commission 
incorporated by reference in its order, 
assumed for the purpose of this pro- 





2 The other six companies made the change 
as of January 1, 1937. 
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3 These companies had not begun to increase 
their accruals so as to “arrest” the growth 
of the unfunded actuarial liability until 1941. 
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ceeding, without conceding, that the 
plaintiff’s pension plan as revised in 
1927 complied with Account 672(b) 
in respect to the requisite of a con- 
tractual undertaking. It was not 
denied that the plaintiff had established 
a trust fund for pension purposes. 
There was no finding that the ac- 
cruals proposed to be charged to Ac- 
count 672 were in excess of the 
amounts necessary to provide for ex- 
pected future pension payments un- 
der the plan. No question was raised 
as to the propriety of charging to Ac- 
count 672 the normal accruals on the 
full-service basis, as had been done 
by the companies since 1928. 

As to the so-called “arresting” items 
which the companies proposed to add 
to the accruals in 1937, the Com- 
mission found “that they represent a 
portion of pension costs properly al- 


locable to past fiscal periods, and that, 
therefore, they should not be charged 
to any current operating expense ac- 


count.” Specifically, the Commission 
found that the arresting items are not 
appropriately chargeable to Account 
672, since they are not determined 
“through the application of equitable 
actuarial factors to the current pay- 
rolls” within the meaning of Account 
672(b), but, rather, “are determined 
by the application of an interest rate 
to the unfunded actuarial liability, and 
are thus computed by a simple mathe- 
matical process which is wholly inde- 
pendent of current payrolls.” 

Again, the report stated: “The un- 
funded actuarial liability represents 
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pension costs properly applicable to 
past fiscal periods, and the amounts 
designed to arrest the growth of this 
actuarial deficiency are in the nature 
of delayed, rather than current, items. 
Accordingly, they should not be in- 
cluded in any of the operating ex- 
pense accounts, which, as stated in In- 
struction 60 of the Uniform System 
of Accounts, ‘are designed to show 
the expenses of furnishing telephone 
service. As such delayed items, 
these amounts would seriously distort 
operating expense Account 672 if in- 
cluded therein, and therefore are not 
properly chargeable to such Account 
under the provisions of Instruction 5 


of the Uniform System of Accounts. 
94 


The report seems to imply that, on 
correct accounting principles, charges 
to current operating expenses of ac- 
crual payments to meet the cost of 
future pensions should never exceed 
the normal accruals on a full-service 
basis, which allocates pension costs by 
even accruals throughout the entire 
period of service, from the beginning 
of employment to the time of retire- 
ment. Thus, even if the plaintiff had 
adopted accrual financing at the intro- 
duction of its pension plan in 1913, 
it still could not have charged to 
operating expenses the full cost of 
future pensions. In the Commission’s 
view, there would have been some “un- 
funded actuarial liability,” even in 
1913, representing a “portion of pen- 
sion costs properly allocable to past 
fiscal periods”; thus, the plaintiff 





“Instruction 5 reads: “If the amount of any 
delayed item is relatively so large that its in- 
clusion in the accounts for a single year would 
seriously distort those accounts, the company 
shall distribute to surplus, so much of the 
amounts as affects the operations of prior 
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years. The company, shall file with this Com- 
mission the full particulars concerning each 
such item, including the accounts and years 
which would have been affected had the item 
not been delayed.” 
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could have charged all the costs of 
pensions to operating expenses only if 
it had established the pension plan, 
full blown, when it started in business, 
at some date prior to 1913, with pro- 
vision then made for annual accruals 
on the full-service basis irrevocably 
dedicated to pension payments. 

In answer to the contention that 
the Commission’s order might impair 
the ability of the companies to meet 
future pension payments and to con- 
tinue their pension plans, the report 
stated: ‘Such contentions rest on the 
unfounded assumption that a disposi- 
tion is now being made which will 
diminish the companies’ revenues and 
deplete the balances in their surplus 
and income accounts. It is clear, how- 
ever, that any charge to operating ex- 
penses is an indirect deduction from 
income or surplus. Other factors 


being equal, the companies’ surplus 


will be the same whether the amounts 
in question are charged directly to in- 
come or surplus accounts or are de- 
ducted indirectly from income or sur- 
plus by being charged to operating ex- 
penses.® This is an accounting case, 
not a rate case, and the issues before 
us are those which deal with the prop- 
er form of accounting and the ap- 
plicability of accounting rules, rather 
than those which may involve the pro- 
priety of any given rate. We con- 
clude, therefore, that no injury can 
reasonably befall employees as a result 
of the Commission’s decision herein.” 

The primary purpose of establishing 
a pension plan is to deal in an orderly 
way with the problem of superan- 


nuation. The costs of superannuation 
have to be met by the business in some 
way. In the absence of provision for 
retirement of employees on a fair pen- 
sion, experience has. shown the in- 
evitable result to be that employees 
are kept on the payroli after their 
usefulness has been impaired, the pro- 
motion of younger and more vigorous 
employees is delayed, and there is a 
general lowering of efficiency in the 
conduct of the business. Management 
does not find it practicable to pursue 
the cold-blooded policy of laying off 
faithful old employees as soon as 
their inefficiency is manifest, unless 
some financial provision is made for 
them. The costs of superannuation 
are thus borne by the business, in 
more or less disguised form, in the 
absence of a pension plan. Systematic 
retirement on pension results in re- 
moving superannuated employees from 
the payroll and in improving the 
morale and efficiency of the younger 
employees, who thus have an added 
incentive for remaining in the service 
of the company. The adoption of a 
pension plan substitutes a new type 
of expense, namely, pension costs, for 
the expense, not so easily measurable 
in dollars and cents, which must some- 
how be borne by the business in the 
absence of an orderly handling of the 
superannuation problem. It is wide- 
ly believed that this substituted ex- 
pense results, on the whole, in a net 
gain for the company. 

Therefore, the costs of maintaining 
a fair and reasonable pension plan con- 
stitute a justifiable business expendi- 





5 In compliance with the Commission’s order 
the companies under protest lifted the charges 
in question out of Account 672 and charged 
them to income subaccount 323, a miscellane- 
ous account which includes “all items not pro- 
vided for elsewhere properly chargeable to 
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income.” The Commission’s brief states that 
the Commission “permitted this accounting in 
view of the current trend in accepted account- 
ing practice to transfer to the income state- 
ment substantially all items previously re- 
flected in the surplus statement.” 
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ture. A pension plan would not be 
fair and adequate and would not 
achieve its full purpose if employees 
who were near the retirement age at 
the time of its adoption had their pen- 
sions cut in proportion to the short- 
ness of their active service subsequent 
to the adoption of the plan. Accord- 
ingly it is a common practice to de- 
termine retirement benefits in part by 
the factor of total length of service, 
and further to provide that a certain 
flat minimum pension allowance shall 
be made if the generally applicable 
formula for determining pension 
benefits does not provide an adequate 
pension. These features are present 


in the plaintiff’s plan. 

Since the benefits which the com- 
pany obtains by the establishment of a 
pension plan necessarily accrue after 
the plan is put in operation, and since 


these benefits are the justification for 
incurring pension costs, it would seem 
that the whole of the costs of future 
pensions under a reasonable pension 
plan may legitimately be regarded as 
operating expenses, allocable to the 
period subsequent to the adoption of 
the plan. As stated above, the plain- 
tiff adopted a revised pension plan in 
1927, removing the 2 per cent pay- 
roll limitation, introducing a new 
contractual undertaking and establish- 
ing a trust fund irrevocably dedicated 
to pension purposes. The new plan 
provided exclusively for pensions to 
persons retired after the date of its 
adoption. The benefits to the com- 
pany from the revised plan accrued 
from and after October 1, 1927. 
Since no question is raised as to the 
reasonableness of the amounts of pen- 
sions provided in the revised plan, it 
would seem to follow that the total 
52 PUR(NS) 
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cost of future pensions to be paid 
under it is a justifiable expense prop- 
erly allocable to the period subsequent 
to October 1, 1927. 

As of that date the company started 
out with what the Commission calls 
an “unfunded actuarial liability” of 
about $10,500,000. This phrase, and 
similar phrases, though in common 
usage, are somewhat misleading. The 
plaintiff had no such liability on that 
date either in a legal or an accounting 
sense. The phrase is merely an ac- 
tuarial expression for the estimate of 
the portion of the present worth of 
total future pension payments under 
the plan which is not funded as of a 
given time and which will not be pro- 
vided for under a particular accrual 
program. Even as of a given date the 
“unfunded actuarial liability” will 
vary with a variation of the current 
accrual program. It appears, for in- 
stance, from Exhibit F that as of 
January 1, 1927, the accrued actuarial 
liability for all the Bell System com- 
panies was $60,000,000 on the 15- 
year basis of accrual, and $160,000,- 
000 on the full-service basis of ac- 
crual. If on that date the companies 
had adopted a long-range accrual pro- 
gram sufficient to cover all the costs 
of estimated future pensions, the “un- 
funded actuarial liability” would have 
evaporated like the morning mist: 

Account 672, as revised by the In- 
terstate Commerce Commission in 
1927 and as continued in effect by 
the Federal Communications Com- 
mission, clearly permits a company, 
under given conditions, to charge to 
operating expenses the full amount of 
periodic accruals paid into. a trust 
fund which, together with accumulat- 
ing interest on the fund, are necessary 
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to provide for the payment of all 
future pensions to employees retired 
after the fund is established. The 
crucial language is: “ . . . the 
company shall charge to this account 
monthly amounts determined through 
the application of equitable actuarial 
factors to current payrolls, which, 
together with interest accruals on the 
trust funds, will as nearly as may be, 
provide for the payment of such pen- 
sions. . . .” Suppose the plaintiff 
on October 1, 1927, had adopted an 
accrual program adequate to provide 
fully for the cost of future pensions. 
It would not have had to compute 
separately an accrual rate on the full- 
service basis, and then add to that a 
further accrual rate designed to arrest 
the further growth of an unfunded 
actuarial liability. In the case sup- 


posed, there would not have been any 


unfunded actuarial liability to worry 
about, for the reason already ex- 
plained above. The actuary would 
have estimated (1) the present worth 
of all future pension payments under 
the plan. Then (2) the amount in- 
itially placed in the pension fund 
would have been subtracted, to arrive 
at (3) a figure representing the por- 
tion of the present worth of future 
pension payments which would have 
to be provided by future accruals. 
The actuary would then have made 
(4) an estimate of the present worth 
of future payrolls. Finally, to deter- 
mine the level accrual rate which when 
applied to future payrolls would pro- 
duce in the pension fund an amount 
sufficient to provide for all future 
pension payments, he would (5) have 
divided (3) by (4). A level accrual 
rate so determined would have been, 
without doubt, the product of “equi- 
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table actuarial factors.’ This rate, 
when applied to current payrolls, 
would have produced monthly amounts 
which, together with accumulating in- 
terest in the pension fund, would have 
provided for the payment of future 
pensions “as nearly as may be’— 
that is, subject to the normal margin 
of error in actuarial assumptions. 
Such accruals, in full, would have 
been chargeable periodically to Ac- 
count 672. 

But the plaintiff started its accrual 
program in 1927 on the 15-year serv- 
ice basis, and from 1929 to 1937 made 
accruals on the full-service basis, 
neither of which was actuarially suffi- 
cient to provide fully for future pen- 
sions. It was not until 1937 that the 
plaintiff undertook to establish a level 
accrual rate sufficient to provide for 
all future pensions. The simplest way 
in 1937 to calculate such a level ac- 
crual rate was to take the going full- 
service accrual rate and add to it a 
further rate designed to arrest the 
growth of the unfunded actuarial re- 
serve requirement. The augmented 
accrual payments which the plaintiff 
on April 1, 1937, commenced to charge 
to Account 672 were not, as the Com- 
mission thought, made up of unrelated 
components, one derived from the ap- 
plication of actuarial factors to cur- 
rent payrolls, and the other a simple 
mathematical calculation of interest at 
4 per cent upon a fixed amount, name- 
ly, the unfunded actuarial liability as 
of a given date. Such a view is an 
oversimplification. The assumed rate 
of interest is itself one of the common 
actuarial factors ; furthermore, the un- 
funded actuarial liability is itself the 
product of actuarial estimates, and is 
subject to revision upwards or down- 
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wards from time to time to the extent 
that the test of experience fails to 
confirm the actuarial assumption.® As 
we have already indicated in discuss- 
ing the complete accrual program 
which might have been put into effect 
in 1927, the level accrual rate of 5.5 
per cent might have been arrived at in 
1937 by a method of computation 
which involved no use of an interest 
factor applied to the unfunded ac- 
tuarial liability and no separate com- 
putation of a so-called normal accrual 
rate on the full-service basis. But the 
method by which the calculation was 
made is not important. The com- 
positesaccrual rate fixed by the com- 
pany in 1937 is clearly, we think, an 
actuarial factor (or a rate derived 
from actuarial factors) which, when 
applied to current payrolls, will deter- 
mine the amount of periodic accruals 


into the trust fund needed to provide 
for the payment of future pensions. 

If the plaintiff, instead of waiting 
ten years after the promulgation of its 
revised pension plan in 1927, had em- 
barked in 1927 on an accrual program 
actuarially sufficient to provide fully 


for future pensions, the annual 
charges to operating expenses under 
Account 672 would have been very 
considerably smaller than the proposed 
charges under the complete accrual 
program introduced in 1937. The 
Commission argues that if the plain- 
tiff’s position in this case is sustained, 
the plaintiff might just as well have 
elected to wait until 1947, or later, to 
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institute the augmented accrual pro- 
gram, and thus could have swollen to 
even greater proportions the subse- 
quent operating expense charges 
which, as a witness for the Commis- 
sion testified, the telephone companies 
“proposed to hold control of in a res- 
ervoir, the escape valve of which lies 
entirely in their own hands to be 
opened at such times as they deem ad- 
visable.” Since operating expenses 
are an impotrant element in the deter- 
mination of rates to be charged for 
the telephone service, it is argued that 
this might result, in a later period, in 
throwing upon the then current users 
of the telephone service a dispropor- 
tionate burden of the pension costs. 
On the other hand, the plaintiff 
argues that in accounting theory and 
practice there is no one accepted meth- 
od of accrual to cover the costs of 
future pensions; that it depends large- 
ly upon the circumstances of the par- 
ticular business, as to which the judg- 
ment of the board of directors, with- 
in reasonable limits, should be con- 
clusive; that as the benefits derived 
by the company from a pension plan 
increase as a greater proportion of the 
employees approach the retirement age, 
it is rational to follow a step rate 
accrual program which in the later 
years makes a somewhat higher charge 
to operating expenses than in the ear- 
lier years of the operation of the plan. 
[1, 2] It is not in this court’s prov- 
ince to pass on the respective merits 
of these opposing views. The scope 





6 At the oral argument counsel for the Com- 
mission conceded that to the extent that the 
unfunded actuarial liability as of December 
31, 1937, was thereafter increased because of 
necessary revision of actuarial estimates to 
conform to actual experience, the plaintiff was 
entitled to step up the accrual rate sufficiently 
to arrest or amortize such increase and to 
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make a corresponding charge to Account 672. 
This would result, of course, in a composite 
accrual rate somewhat in excess of the nor- 
mal accrual rate on the full-service basis. 
Such a composite accrual rate is no more, 
and no less, an actuarial factor to be applied 
to current payrolls than the level accrual rate 
of 5.5 per cent adopted by the plaintiff in 1937. 
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of our review of Commission orders 
affecting the manner of keeping ac- 
counts is a very restricted one, as the 
Supreme Court has pointed out. Nor- 
folk & W. R. Co. v. United States 
(1932) 287 US 134, 141-143, 77 L 
ed 218, 53 S Ct 52; American Teleph. 
& Teleg. Co. v. United States (1936) 
299 US 232, 236, 237, 81 L ed 142, 
16 PUR(NS) 225, 57S Ct 170. See 
also Northwestern Electric Co. v. 
Federal Power Commission (1942) 
43 PUR(NS) 140, 125 F(2d) 882, 
885; Alabama Power Co. v. Federal 
Power Commission (1942) 75 US 
App DC 315, 44 PUR(NS) 197, 128 
F(2d) 280, 289, 290. Account 672, 
as revised in 1927, and continued in 
effect by the Federal Communications 
Commission, seems to contemplate a 
level accrual rate “as nearly as may 
be,” that is, subject to subsequent re- 
vision from time to time as the ac- 
tuarial assumptions underlying the 
rate are invalidated by the test of ex- 
perience.’ We cannot say that such 
an accounting requirement is so 
arbitrary and outrageous, so entirely 
at odds with the fundamental prin- 
ciples of correct accounting, “as to be 
the expression of a whim rather than 
an exercise of judgment.” American 
Teleph. & Teleg. Co. v. United 
States, supra [299 US at p. 237, 16 
PUR(NS) at p. 228]. 

It therefore follows that under Ac- 
count 672 as written the plaintiff 
could have begun in 1927 to make 
monthly charges to that account at a 
level accrual rate actuarially sufficient 
to provide fully for future pensions, 


but having failed to do so, it could 
not at a later date so load the charges 
to that account as to make up for the 
actuarial deficiency resulting from such 
failure. For purposes of further 
charges to Account 672, this accrued 
deficiency must be treated as though 
it had been paid into the pension fund 
during the period from 1927 to 1937. 
From April 1, 1937, the plaintiff was 
entitled to charge to Account 672 
monthly accrual payments at a level 
rate, actuarially determined to be suf- 
ficient, together with what would have 
been the expected future earnings of 
the fund if this lag in accruals had 
not occurred, to provide for all future 
pension disbursements under the plan. 

To the extent that the Commission’s 
order did not permit this, it would 
seem to have gone beyond the lan- 
guage of Account 672. But the pres- 
ent is not a proceeding to enforce a 
statutory penalty for past failure to 
keep accounts as prescribed in the 
Uniform System of Accounts, in 
which the liability of the company 
would turn upon an interpretation of 
the language of Account 672. The 
Commission is empowered to make 
changes in the prescribed system of 
accounts, and the order now under re- 
view, which is prospective in opera- 
tion, does in effect prescribe that, in 
the future, payments to the pension 
fund on account of the so-called “ar- 
resting” item shall not be charged to 
Account 672, or, indeed, to any cur- 
rent operating expense account. At 
the hearing which preceded the is- 
suance of the order, certain account- 





7This is not to say that the Commission 
has dictated the program of financing pen- 
sion costs, a matter within the discretion of 
the board of directors. The companies, if they 
choose, may still finance pension costs by a 
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step rate accrual program; all that the Com- 
mission does is to prescribe the extent to which 
the companies may charge such accruals to 
current operating expenses under Account 672. 
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ing experts testified that in their opin- 
ion the accrual payments to arrest 
the further growth of the unfunded 
actuarial liability were allocable to past 
fiscal periods and were not a proper 
charge to current operating expenses. 
It appears in the record that officials 
of the telephone companies were them- 
selves sometimes in doubt whether the 
arresting payments should be charged 
to operating expenses or to income or 
surplus accounts. Under such cir- 
cumstances, the Commission’s order, 
made after full hearing, argument and 
deliberation, cannot be held by us to 
be the mere “expression of a whim 
rather than an exercise of judgment.” 
It is not enough that we might be in 
disagreement with the Commission as 
to the wisdom or propriety of the or- 
der, or that we might believe it to be 
not in accordance with the best ac- 
counting practices. Bearing in mind 
the narrow scope of judicial review 
of accounting orders under the criteri- 
on laid down by the Supreme Court, 
it is obvious that such orders may be 
set aside by the courts only in rare 
and exceptional cases. Cf. De Castro 
v. Board of Comrs. of San Juan 
(1943) 136 F(2d) 419, 425. We do 
not believe that this is such a case. 
The Commission emphasizes that 
this is an accounting case, not a rate 
case. It is understandable that the 
plaintiff should desire to obtain an 
advance determination of the status 
of the payments in question for rate- 
making purposes, so as to guide its 
future policy in reference to the pen- 
sion plan. But we know of no way 
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in which such advance determination 
can be obtained; certainly it cannot 
be had in the present proceeding. 
The mere accounting classification of 
the charges now in question can con- 
clude neither the Commission nor the 
plaintiff at the hearing of a subsequent 
rate case. Norfolk & W. R. Co. v. 
United States, supra, 287 US at pp. 
141, 142; Kansas State Corp. Com- 
mission v. Wichita Gas Co. (1934) 
290 US 561, 569, 78 L ed 500, 1 PUR 
(NS) 433, 54 S Ct 321. Even if the 
Commission had allowed the addition- 
al charges to Account 672 begun in 
1937 to remain in that account unchal- 
lenged, the Commission, in a subse- 
quent rate case, could still have ques- 
tioned the propriety of treating such 
payments as current operating ex- 
penses, and under § 220(c) of the act 
the burden of proof would have been 
upon the plaintiff to justify such ac- 
counting entries. On the other hand, 
exclusion now from Account 672 of 
a portion of the charges which the 
plaintiff seeks to make to that account 
will not preclude the plaintiff, in a 
rate case, from making a showing 
that a step rate accrual was a reason- 
able method of allocating costs of pro- 
viding for pension disbursements un- 
der the plan, and that the arresting 
payments in question should be treat- 
ed as current operating expenses for 
rate-making purposes. Our refusal to 
set aside the Commission’s order 
leaves that question as wide open as 
before. 
The complaint is dismissed. 
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) Industrial Progress 


< Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Combustion Receives Awards 


Ce Engineering Company, Inc., 
announces the award of the Maritime 
Commission ‘‘M” pennant to the Heine Boiler 
division, St.Louis; a third star for the “M” 
pennant awarded in 1942 to the company’s 
Hedges-Walsh-Weidner division, Chattanoo- 
ga; and an Army-Navy “E” to the company’s 
assembly plant at Savannah, Ga. 


Lightweight Safety Goggles 


wo new AO Ful-Vue acetate safety gog- 

gles, made extremely light in weight with- 
out sacrificing strength, are announced by the 
American Optical Company, Southbridge, 
Mass. Developed for general industrial use, 
the new plastic goggles are claimed to meet 
exceptionally high standards of eye protec- 
tion, and because of their lightness, to satisfy 
those workers who sometimes are negligent 


Maximum H,S 
removal per Ib. 
of Oxidel 


@ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval is not just a “satisfactory” purifying 
medium merely by virtue of incidental 
Properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock r 


you will 


ance. As such, we do not believe 

Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 


E. J. Lavino and Company 


VON 1528 Walnut St. 
Philadelphia 


ve. - 
“a3 * 


Penna. 


Mention the tearetiscer, identifies your inquiry 


about wearing heavier-type goggles. , 

In view of their excellent fitting properties, 
the new goggles are ideal for workers who 
wear nonprescription safety glasses—and es- 
pecially so for those men with defective eye- 
sight who must wear Super Armorplate lenses 
ground to their own prescription. 


Goodrich Appointment 


ne D. Breese has been named manager of 
a new department, rubber suspension sales, 
according to E. F. Tomlinson, general man- 
ager, industrial products sales division of The 
B. F. Goodrich Company. The new depart- 
ment will have charge of sales of the com- 
pany’s torsilastic rubber springs and its line 
of vibro-insulators, made of rubber and metal 
primarily for the elimination of vibration, rub- 
ber parts for street cars and devices for sound 
dampening, 

The company also announces that Charles 
W. Staacke has resumed his duties as belting 
sales engineer after many months on special 
war assignments as a civilian specialist on 
rubber. problems, during which he had duty 
in North Africa, China, Australia, India, New 
Guinea, New Caledonia, the Solomon, and Gil- 
bert Islands in the Pacific. 


New G-E District Representative 


ouis PEINE has been appointed district 

representative for products of the Gen- 

eral Electric Company’s specialty division, 

electronics department, with headquarters at 

840 South Canal Street, Chicago, according 

to an announcement by A. A. Brandt, general 
sales manager of the department. 


Floor Restorer and Cleaner 


HE Penetone Company of Tenafly, New 

Jersey, announces a new industrial clean- 
ing preparation, Penetone, for the care and 
cleaning of floors in factories, institutions, 
plants, public buildings, offices and homes. 
It removes film and other accumulations gen- 
erally caused by the continued use of fatty 
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Why dig through a 
PILE 
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Find the 
Fitting 
you need, 















quickly — 
in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large = of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 
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L-M Elbows, with compression units 
giving, a dependable grip on both con- 
ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 
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Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 
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Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 
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Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads,fetc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


= Ga 

Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 
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CONDUCTOR FITTINGS 
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soaps and, because it is noninflammable, leaves 
no film of its own, according to the manu- 
facturer. 


Changes in Staff Announced by 
Minneapolis- Honeywell 


A J. McCuttoueu and Jack E. MacCon. 

ville have been placed in joint charge of 
industrial instrument sales for the Brown In- 
strument division of the Minneapolis-Honey- 
well Regulator Company at *its Cleveland, 
Ohio, office, according to a recent announce- 
ment. 

The company also announces the appoint- 
ment of Kentner L. Wilson as branch manager 
of its Detroit office and D. J. Peterson, who 
is to be in charge -of the heating control di- 
vision of the entire Cleveland zone. 












Dugas Names Sales Manager; 
‘Opens New Office 


tye H. Wyman, formerly manager of 
the Dugas Engineering Corporation’s dis- 
trict office in Chicago, has been appointed to the 
post of sales manager of that firm. In his new 
position, Mr. Wyman will be responsible for 
direction of the company’s sale of Dugas dry 
chemical fire extinguishers. 

The Dugas Engineering Corporation also 
announces that it will occupy new office quar- 
ters in New York city. The company will 
share space with Ansul Chemical Company of 
Marinette, Wisconsin, its parent company, in 
the Lincoln Building at 60 East 42nd Street. 
Glenn Stratton will be in charge of Dugas and 
T. R. Kearney will represent Ansul. 


Elect Vice President, Directors 


oe Frary & Clark announces the elec- 

tion at the recent annual meeting of 
stockholders and board of directors of Harold 
M. Parsons as vice president and William H. 
Judd, president of the New Britain National 
Bank, and Henry T. Burr, secretary of the 
manufacturing concern, as directors. 


Industrial Jack Catalog Issued 


HE new 60-page catalog and manual of 
Simplex lever, screw and hydraulic jacks, 
No. 44, has just been published and is avail- 
able from Templeton, Kenly & Company, 1020 
South Central Ave., Chicago 44, Illinois. 
Pictures, descriptions, dimensions, capaci- 
ties, and weights of hundreds of jacks in sizes 
from 3 to. 100-tons capacity and approved un- 
der government Limitation Order L-322 are 
fully detailed in this book. 
Also contained are operating and mainte 
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© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
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y= heard plenty about the coming It will be “the heart of every office,” as 
air age. All indications today point toa important as any other department. So 
tremendous expansion in air service— plan it now—and plan it well, with the aid 
passenger, freight, express, mail. And it is of a CommercrtaL ContTROLSs specialist. 

more than possible that all of your mail When Victory is won, we will again pro- 





[ d will “go by air.” duce equipment for Complete Mailroom 
ssue Be sure you get the full advantage of Service to help put ‘“‘wings” on your mail 
anual of this flying speed in mail delivery after the in the coming air age. 

lic jacks, war. Don’t let. a slow, old-fashioned mail- - 

is avail- room in your own office hold things up. Metered Mail Systems . . . Postal and Parcel 
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nance instructions on all types of industrial 
jacks. 

Feature pages show jacks in war applica- 
tions and lists of jacks by types for ready 
reference. 


Third Army-Navy “E” Renewal 
Awarded Westinghouse Plants 


fo plants in the East Pittsburgh Division 
of the Westinghouse Electric and Manu- 
facturing Company have received renewals 
of their Army-Navy “E” awards, it was an- 
nounced recently by Thomas I. Phillips, vice 
president. : 

The plants were authorized to fly the “E” 
burgee with three white stars, indicating the 
third renewal of their awards for excellence 
in war production. Plants honored were those 
at East Pittsburgh, Trafford, and Derry, Pa., 
and the Nuttall Gearing Division in Lawrence- 
ville, Pa. 


John Avery A-C Appointee 


yes. appointment of John Avery as man- 
ager of the Allis-Chalmers blower and 
compressor department to succeed G. L. Koll- 
berg was announced on April Ist by W. C, 
Johnson, vice president. Mr. aise. who is 
retiring after forty-seven years of service 


with Allis-Chalmers will continue as .con- 
sultant and adviser on the engineering mat- 
ters with which he has been intimately asso- 
ciated for so long. 

Mr. Avery has been assistant manager of the 
blower and compressor department since 1935, 
He came to Allis-Chalmers in 1931 when the 
company assumed American interests of the 
Brown-Boveri company and began to manu- 
facture high speed centrifugal compressors, 
among other products of the Swiss company’s 
design. 


Harnischfeger Appointment 


NNOUNCEMENT is made by Harnischfeger 
A Corporation, Milwaukee, of the appoint- 
ment of Frank M. Blum as manager of the 
P&H Crane sales division, to succeed Ben Van 
Horn who, after forty-seven years of associa- 
tion with the company, has retired. Mr. Blum 
takes over the post with a notable record as 
assistant manager of the division since 1938, 
and with a thorough background in engineer- 
ing and application of overhead materials 
handling equipment. He joined Harnischfeger 
in 1929, at the time the P&H ‘“Hevi-Lift’” 
hoists were being developed, to take over the 
laying-out and designing of motors, brakes 
and, mainly, the controls for this line of all- 
electric heavy-duty hoists, 





THE cooperation of the electric utility 
stry with the watthour meter manufacturers 
kept the design and development of the 


n watthour meter well ahead of meter- 
pments. Thanks to this cooperative 
our meters will again play their 
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FIRST Choicein Critical Judustries 


FIRST choice for controlling vital flow lines in U. S. Government fuel dumps. 


FIRST choice for drastic line service in synthetic rubber producing plants. 
FIRST choice for conquering abrasion in mud lines for rotary oil well drilling. 
FIRST choice in chemical plants for handling corrosive & erosive liquids & slurries. 
FIRST choice in petroleum refineries for handling high temperature hydrocarbons. 


FIRST choice on pipe lines for complete safety in handling oil, gas and gasoline. 


MERCO NORDSTROM VALVE COMPANY a Subsidiary of Pittsburgh Equitable Meter Co. 


Main Offi “ eo. Pennsylvania @ Branches: Boston @ Buffalo @ Brooklyn @ Chicago 
Columbia, S. C. Houston @ Kansas City @ Los Angeles @ Atlanta @ New York @ Oakland 
Seattle @ Tulsa @ San Francisco 


NORDSTROM LUBRICATED VALVES 
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Demonstrating the Value of 


LY\ 
YY 


SEE CHART NO. $4489 

} FOR VALUE OF DISTANCE 

M7 ty BETWEEN CONCENTRIC LINES. 

ff] DISTANCE AROUND CIRCUMFER. 
S_-REPRESENTS TIME ELAPSED 


i Oy sopem mre oF niow een 1 ' Chart at left is an actual record 
NN Z —-MINOTE, DIVIDE OUANTITY OF / y taken from a house with a toilet 
WATER BY TIME ELAPSED ] /] 


eS aarag y) yf] } l leak of about oth gallon per 
] minute, as registered by a sen- 
sitive, accurate meter. 


ZY 


\N 
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CONSUMPTION 55.1 CU. FT. 


SEE CHART NO. 
Chart at right shows the result in FOR VALUE OF DISTANCE 


f ih ly SETWEEN CONCENTRIC Lines. B \ 
the same house after this leak | Hn Mh 


Sewers, B 
had been repaired—a drop in IT  @ etree 
consumption, for a 24-hour pe- ANN To FIND RATE OF FLOW PER 7] My 
riod, of 149 gallons. \\ \ MINUTE, DIVIDE QUANTITY OF =U My I) 

WATER BY TIME ELAPSED Hf 


My YS 


My) 
Ty) 


yy 

WN YY 
HIS compari- \ ~ thy 

T son clearly demon- ’ S Z Yj 

strates the value of a 

sensitive, accurate meter, AZZ 

as a meter which would es 

not register at this low 

vateot tect would saver CONSUMPTION 35.5 CU. FT. 

have picked up the leak. 
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_— The Water Company 


—— would have lost the rev- 
enue on approximately 
149 gallons per day or 


about 13,500 gallons pr NEPTUNE METER COMPANY 
quarter. 50 West 50th Street 


Instead of 1/10th gal- New York 20, N. Y. 
lon per minute, leakage — g,anch Offices in CHICAGO, SAN FRANCISCO, 
might have run as high as LOS ANGELES, PORTLAND, ORE., DENVER, 
1/3rd gallon per minute, DALLAS, KANSAS CITY, LOUISVILLE, 
with that much more loss ATLANTA, BOSTON 
to the Water Company. Neptune Meters, Ltd., Long Branch, Ont., Canada 
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AKING production records for 
B. machines to meet military de-, 
mands is only part of the job. 

Servicing hundreds. of machines (some 
fifteen to twenty years old) is another, 
tough, important job. 

“CLEVELAND'S” recognition of this 
problem by maintaining superior parts 
service has won many spontaneous ex- 
pressions of owner-approval. 
“CLEVELAND” will maintain this vitally 
mecessary quality service, and recom- 
mends that you as an owner do your part 
by paying regular attention to lubrica- 
tion—keeping all bolts tight—using 
sharp rooters. 





Yor THE CLEVELAND TRENCHER COMPANY 


i ST. CLAIR AVE 


he CLEVELAN 


“CLEVELANDS’ Save More...Because they Do More 
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IN PLANTS OF ALL TYPES 


TODD BURNERS 
ARE WORKING FOR VICTORY 


Wherever trouble-free, depend- 
able combustion of liquid and 
gaseous fuels is a necessity... 
on land or sea... Todd Burners 
are delivering unsurpassed per- 
formance in the production of 
heat and power. 


TODD BURNERS * * ON THE 


Public Utilities Fortnightly 


May 11, 1944 





Suddenly, a pack of sleek, hungry hunters hurtle out 
of the sun and pounce on their favorite prey—the 
Luftwaffe. They’re the newest American fighter 
planes. Piloted by the best fighters in the world, 
they’re as fast as lightning and as deadly as cobras... 
they hit like thunderbolts and fight like wildcats. 


Such planes are the result of the miracles worked by 
American industry. They are now going out to every 
fighting front . . . a vivid testimonial to the produc- 
tion achievement that has made them possible. 


The fighter plane was perhaps the toughest nut to 
crack. But all along the line... tanks, ships, guns, 
bombers... there were knotty problems that were 
straightened out, overcome, because of the skill and 
the will of American industry. 


TODD SHIPYARDS CORPORATION 
(COMBUSTION EQUIPMENT DIVISION) 


601 West 26th Street, New York 1, N. Y. 
YORK BROOKLY 
we PORTLAND. Me N HOBOKEN BARBER, 
“= ORLEANS 
SEATTLE TACOMA BUENOS AIRES’ LONDON 


FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT 
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The Egry SPEED-FEED, illustrated above, 
is one of the greatest business aids ever 
developed for stepping up the writing of 
typewritten records. It takes only one minute 
to attach the SPEED-FEED to any standard 
make typewriter and instantly converts it 
into a practical billing machine. The Egry 
SPEED-FEED doubles operator output. 

Then there’s the Egry TRU-PAK Register for 
all handwritten records. On the TRU-PAK 
you will write records speedily, accurately 
and economically, Further, it assures com- 


EGhT 


Mihir 


ww 





BUSINESS SYSTEMS 


plete control over all business transactions. 


Egry ALLSET Forms for speed writing hand- 
written or typed records. Interleaved with 
one-time carbons, ALLSETS save many time- 
consuming manual operations. 


Egry Forms Engineers are experts at devising 
new forms or rearranging and simplifying 
existing forms to speed all record writing. 


Further information will be sent on request. 
Free demonstrations arranged at your con- 
venience. Write today! Address Dept. F-511. 
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ELECTRICAL 
IDEAS 


TESTING IS FACILITATED in a western aircraft 
plant by the use of a G-E speed variator 
mounted on a hand truck. The truck also 
carries four d-c motors, of different ratings, 
which can be taken off and coupled to various 
testing machines. The variator provides 
these motors with smooth speed-control over 
a 16 to 1 range from an a-c source. Thus, 
“shake tables’? and other test apparatus can 
have the benefit of a fully flexible drive. 


OUTDOOR PHOTOELECTRIC APPLICATIONS are 
more easily made, and operation is more 
reliable, using a new photoelectric relay 
(CR7505-K108) announced by General Elec- 
tric. Equipped with a weatherproof case, it is 
well protected against the elements, or com- 


parably severe conditions indoors. A 
large directional lens system minimizes 
the effect of sunlight and increases sen- 
sitivity. The relay operates directly on 
115 volts a-c, 60/25 cycles, or 115 volts 
d-c. Its contacts are rated 2 amps a-c 
and 0.5 amp d-c. Rapid and accurate 
counting, sorting, or controlling oper- 
ations are facilitated by the new unit. 


GREATER SAFETY, greater ease of installation, 
and improved appearance are features of 
G.E.’s redesigned line of dry-type transform- 
ers for primary circuits of 601 to 15,000 volts 
(ratings, 100 to 500 kva). The new, louvered, 
sheet-steel case provides directed circulation 
of cooling air as well as protection against 
the hazards of sprinkler-system operation 
and accidental contact of rods or wire. Re- 
movable louver sections and side plates make 
the interior easily accessible for tap changing 
or inspection. Flowing lines: and a two-tone 
gray finish add to eye appeal. : 


FOR ELECTRICAL ENGINEERS serving industry, these 
new electrical ideas serve a double purpose. @ First, 
by direct application, they may help to save energy, 
man power, or critical terials. @ S$ d, they may 
bring to mind other problems which might be solved 
by similar electrical pioneering. If you know of such 
a problem, why not ask G.E. to help you with it? 
Engineering aid is available on any job important to 
the war effort. General Electric, Schenectady, N. Y. 





Every week 192,000 G-E employees purchase more than a million dollars’ worth of War Bonds. 


GENERAL {% ELECTRIC 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « * “ 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


fer 
ACCOUNTING AND REGULATORY REQUIREMENTS 
ZEW YORE WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
aad ether principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








DESIGN Si ord, Bacon & Davis, One: RATE CASES 


CONSTRUCTION Enoi APPRAISALS 
OPERATING COSTS nginecrs INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Erin Gen Hydro, POWER ENGINEERING SINCE 1906) piisscing and Expediting, 


Ceems and Construction: Serving Usilities and Industrials = Dat Aner Relations, 
erating Betterments, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 














FREDERIC R. HARRIS, 'INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
27 William St., New York, N. Y. 


KNOXVILLE SAN FRANCISCO HOUSTON 
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PROFESSIONAL DIRECTORY (continued) 





LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS | 


Business Studies Purchase—Sales 
New Projects Management 
Consulting Engineering 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON. & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING °* APPRAISALS 


BOSTON © NEWYORK e CHICAGO ¢« HOUSTON ec PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 
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PROFESSIONAL DIRECTORY (concluded) 





Albright & Friel Inc. 


Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


A. S. SCHULMAN ELectric Co. 
Contractors 


TRANSMISSION LiINES—UNDERGROUND Distai- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn St. Crcaco 











BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


Mark WOLFF. 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 














BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


J. W. WOPAT 


Consulting Engineer 
Construction Supervision 
Rate Investigations 
1510 Lincoln Bank Tower Fort Wayne, Indiana 

















EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 














JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 
Appraisals - Investigations - Reports 


in connection with 
rate inquiries, depreciation, fixed capital 


reclassification, original cost, security issues. 

















DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


Good Service 


In spite of the great demands that 
Uncle Sam has made on Davey 
personnel, we are still able to find 
and train enough good men to 
enable us to continue to deliver 
skillful service. 


Always Use Dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


*Addressograph-Multigraph Corp. ... 
Albright & Friel Inc., Engineers 

Aluminum Co, of America 
American Appraisal Company, The 








*Babcock & Wilcox Co., The 

Barber Gas Burner Company, The .. 
Barker & Wheeler, Engineers ........... 
Black & Veatch, Consulting Engineers 
Blaw-Knox Division of Blaw-Knox Co. 
*Bréwn, L. L., Paper Co. 
Burroughs Adding Machine Co. 





Cc 
Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer . 
Cleveland Trencher Co., The ..........: iy 
Combustion Engineering Company, Inc 
*Connelly Iron Sponge & Governor Co. 
Consolidated Steel Corp. Ltd. 


Crescent Insulated Wire & Cable Co., Inc. 
Inside Front Cover 


D 


Davey Compressor Company 
Davey Tree Expert Company 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
Diebold, Incorporated 








Egry Register Company, The 
Electric Storage Battery Company, The 
Elliott Company 








F 
Ford, Bacon & Davis, Inc., Engineers 


G 
Gannett, Eastman & Fleming, Inc., Engineers.... 45 
General Electric Company 
*General Motors Truck & Coach Division 
Gilbert Associates, Inc., Engineers 
Grinnell Company, Ine. 








H 
Harris, Frederic R., Inc. 
Hoosier Engineering Company 
Horn, A. C. Company 











I 


International Harvester aca Ine. 
melds: Back Cover 


*I-T-E Circuit Breaker Co. 





Professional Directory 


*Portnightly advertisers not in this issue, 


J 
Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville 





K : 
Kinnear Manufacturing Company, The ............... 22 | 
Kuhlman Electric Company. Insert at Page 33 
L 


Lavino, E. J., and Company 
Loeb and Eames, Engineers 





M 





*Main, Chas. T., Inc : 
Manning, J. H., & Company, Engineers ............ 46 
*Marmon-Herrington Co., Ime. .........---0cecceceseceseen 

Merco Nordstrom Valve Company xv 
Mercoid Corporation, The 18 








N 
National Postal Meter Co., Ime, ..............:00:-----0c000 35 
Neptune Meter Comp 
Newport News Shipbuilding & Dry Dock Co 





- 


Pennsylvania Transformer Company 
Penn-Union Electric Corporation 
Pittsburgh Equitable Meter Company 


— Utility Engineering & Service Corpora- 
tion 





R 


Railway & Industrial Engineering Company...... 
Recording & Statistical Corp. 

Remington Rand, Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 











8 


Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Engineers 

Schulman, A, S8., Electric Co., Contractors 
Stone & Webster Engineering Corporation ...... 





T 
Todd Shipyards Corporation 


Vv 
Vulcan Soot Blower Corp. 





Ww 
*Welsbach Engineering and Management 


Wolff, Mark, Public Utility Consultant 
Wopat, J. W., Consulting Engineer 


45-47 























HEAD OFF TROUBLE 


.. With expert, thorough-going 


TERNATIONAL TRUCK SERVICE 


@ An ounce of prevention is worth a ton 
of cure these days, in any trucking opera- 
tion. It means the difference between keep- 
ing ’em rolling and expensive break- 
downs ... the difference between loads 
delivered on time and trucks laid up for 
hours, days, even weeks, for repairs. 
INTERNATIONAL TRUCK SERVICE aims 
to eliminate trouble before it starts. It’s 
the kind of service that catches—and cor- 
rects—little mechanical difficulties before 
they have a chance to cause serious tie- 


ups. It adds many miles to truck life, cuts 
operating costs all along the line. 


Mighty busy months are ahead. See 
your International Dealer or Branch Now. 
Find out how easily and conveniently In- 
ternational Truck Service can dovetail 
with your service requirements ... how 
effectively it can help you keep your trucks 
out on the road and out of the shop. 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue Chicago 1, Illinois 


BUY BONDS::-BUY MORE BONDS 


NTERNATION 


AL Trucks. 
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ROTARY FILES 


@ Speedy —compact—labor-saving! There, in a nut- 
shell, are the three prime features that have made 
Cardineer the most outstanding of modern record-keep- 
ing equipment. With Cardineer an operator’s work is 
centered at her desk—no eyestrain—no fatigue. Each 
unit carries 6000 cards for easy reference or posting. 
Portable, low in cost and ready for immediate delivery. INSTANT REFERENCE. Any desired record 
‘ is . among Cardineer’s 6000 cards is brought instantly 
Cardineer is but one of a family of products made by to Baud by wislight pil on the band riage 
Diebold to cut office routine. Remember, when it’s Cardineer means speed in finding, filing or posting, 


Diebold, it’s the latest. Write us. * 
Ask For Y ours: Booklets in time-money 
saving are free as follows; inventories 1), 


DIEBOLD, INCORPORATED - CANTON 2, OHIO oA ea Ree Me 


Equipment (J, Purchases (J, Production), 
Check and attach to your letterhead, 


j- 


{ DIEBOLD ARMOR 


FOR AMERICA'S % 
anweD FoRces “ f 
BUY | 


WAR Sy ms to Fit the Routi 
CARDINEER TRA-DEX FLEX-SITE’ 
BONDS 


Rotary Files ertical Visible Files Visible Book 


ve the prot . Speed the work juce the st 





